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ENVIRONMENTAL PROTECTiclN, . . , .. •. foo~is~i~·~c~~~ittoi'tii~:~.:= ~~"l~~rd;~ ~ri~behtg-~c~'Ul;·t~d: .L.;.~ .~~--= -..: __ 
• ~AGEN,PY . .. • :·· ~ . aC_ ~1. ~~-~10_ e.!\t...sh.qpl~ .b!3 .!!.~!!.t Jg,I!Q.!;~L-_....§lqx&ci 9{ physically; chemically or 

~ ... . er~ ocKel No. 3001], Office l?f.~olld ~i.ologically treated prior to being 
40 C~ P~s ·2~0 and 26-1 .. \yast~ ~-565), U!.S. En*o~enta_l..:._ _ _ _!!is_card~d; OJ; (2} has served its original 

· · - • =_ J?.rqte~t!op. :6,genoy, 401 M Street, SW., in.tended use and sometimes is 
· [SW f'HL. 1642-.•J Washington, D.C. 20460. discarded; or (3) is a manufacturing or 
, · . 1 . ;: . · ~ .! • j~;. -~ . · , F<?~ f.!!!it~E.~J~~JI]IM!9,Y .. SO- · rum . -- ID.i!lln_gJ:>)'-product and sometimes is · 
. fiazardou~ Waste Management For general information, contact Alfred Cliscarded. Section .261.3 provides that a 
System; General and tdentlflcation and W. Lindsey, Office of Solid Waste, U.S. saUd waste becomes a hazardous waste 
Listing of Hazardous Waste Environmental Protection Agency, 401 M when (1) it first meets any of the listing 
' · · · , ~ S!~e~t. ~~'! .'~.Ya~h@gton, D.C. 2Q1f?O, descriptions set forth in Part 261, 
AGENCY: Environmental Protection (202) 75S-9185.For m.Formation on Subpart D: or (2) it I'll'st becomes a 
_Agency. · implementation, contact: mixture containing a hazardous waste 
ACTION: Interim f'mal amendment to rule Region I, Dennis Huebner, Chief, listed in Part 261, Subpart D; or (3) it 
and refiuest for comments. · Radiation, Waste Management fi:rst exhibits one or more of the 

Bran_!ili. John F. Kennedy Building, ~har~cterl~tic!l of hazardous waste 

SUM~~?ARY: 'fhls regulation amends 40 
CFR 26Vt to provide that a hazardous 
waste that is generated In a product or 
raw matedaJ storage tank, transport 
\'Chi ole or vessel or in a manufacturing 
process unit Is not subject to regulation 
under 40 CFR Parts 262 through 265 or 
Parts 122 through 124 or the 
require'ments of Section 3010 of the 
Resource Conservation and Recovery 
~ct (RCRA) until ills removed from the 
unU In whlch it was generated,. unfess · 
th..a untl.ln w)Uch ll is generated is a 
8\l'rface [mpoundment or unless the 
hazardous waste remains in the unit for 
'more 1.\lan 90 days after the unit ceases 
to be operated for the purpose of storing 
or transporting product or raw ma.tedals 
or manufacturing. This regulation also 
amehda 40 CFR 200.10 to ~podify the 
definition of "generator" so that it 
cle?arly covers persons who rem.ove 
ha:z~rdoWJ wastes qom product or raw 
materfalalorage tanks, transport 
vehicles or ve,ssels, or manufacturing 

· proctJb £m.lts In which the hazardous 
waste is generated. FlnaUy, this 
regulotlon amends 40 CPR 260.10 to add 
dc.finiUons for "transport vehicle" and 
"vessel." The purpose o£ this 
rc.qultc,IJ!e!lt is, to all~~'\' persons hamlling 
l:tawrdo!ls wastes s~Mf!cienl Jead time to 
prepare to comply with major new -
regulatory requirements. The effect of 
these amendments Is to reduce the 
overall coats, economic impa~t and 
reporting and recordke!!plng IIIlpacts of 
EPA's hazardous waste management 
rogulatlons. 
DATES! EITecUve Date: For the 
amendment to 40 CFR 261.4 and the. 
deOnltions of "transport vehicle" and 
"vessel," In 40 CFR 260.10, November 19, 
1980. 

For the amendment to the deflllition of 
"generator," in 40 CFR 200.10, April30, 
1981. 

Comment Dote: This amendment is 
promulgated as an Interim fmal rule. The 
Agcmcy will accept comments on it until 
December 29, 191!(). 

•' ,. ...• .. . 
·:. " 

lfoston, Massachusetts 0220s'; (617) Identified ~n Part 261, Subpart C. Section 
223-5777 · 261.1 provtdes that hazardous wastes 

Region ll. Dr. Ernest Regna, Chief, Solid identified in Part 261 are subject to · 
Waste Branch, 26 Federal Plaza, New regulation under Parts 262 through 265 
York, New York 10007, (212) 264-0504/ and Parts 122 through 124. The effect of 
5. ~hese provisions, particularly § 261.3(b}, 

Region m. Robert L. Allen, Chief, IS to make hazardous wastes subject to 
~azardous Materials Branch, 6th and regulation at the point where they are 
Walnut Streets, Philadelphia, generated. The point cif generation, 
Pennsylvania 19106, (215) 597-{)980 however, may be a product or raw 

Region JY, James Scarbrough, Chief, material storage tank, transport vehicle 
Residuals Management Branch. 345 or vessel, or a manufactw•lng process · 
Courtland Street, N.E., Atlanta, unit. A literal application of the Parl261 
Georgia 30365, (404) 861-3016 regulations would mean that such units 

Region V, J<;arl J. Klepits<:h, Jr., Chief, are hazardous waste storage facilities, 
Waste Management Branch, 230 South and that their owners and operators 
Dearborn Street, Chicago, Illinois must <:amply with the notiiication 
60604, (312) 886-6148 requirements of Section 3010 of RCRA. 

Region VI, R. Stan Jorgensen, Acting submit applicaj.ions for and obtain 
C::hief, Solid Waste Branch, 1201 Elm permits under Part 122 and comply with 
Street, First International Building, · the Interim Status Standards of Part 265 
Dallas, Texas 75270, (214) 787-2645 . untiJ a permit is issu_ed or denied. An 

Region Vll, Robert L. Morby, Chief, exception to these requirements is . 
Hazardous Materials Branch, 324 E. provided in § .262.34 which states that 
llth Street, Kansas City, Missouri hazardous waste may be accumulated 
64106, (816) 874-3307 · on the site of its generation without a 

Region Vlll, Lawrence P. Gazda, Chief, permit for 90 days or less before it is 
Waste Management Branch, 1860 removed and transported off-site for 
Lincoln Street, Denver, Colorado treatment, storage or disposal. For such 
80203, {303) 837-2221 accumulation, the owner and operator of 

Region IX, Arnold ~ Den, Chief, the unit must notify under Section 3010 
Haza~dous Materials Branch. 215 and ~amply with§ 262.34, including 
Fremont Sb·eet. San Francisco, reqUU'ements for containerization, 
California 94106, (415) 55~606 labelling, marking, inspection and 

Region X, Kenneth D. Feigner, GJlief, personnel training. 
\"faste Management Branch. 1200 Many members of the regulated 
S1xth Avenue, Seattle, Washington community have questioned the 
98101, (206) 442-1260. Agency's intent and wisdom in 

SUPPLEMENTARY INFORMATION: . regulating those units in which 
I. Amendment to 40 CFR 261.4 hazardous wastes are first generated. 

-These people claim that such units only 
On February 26 and May 19, 1980, incidentally hold or treat hazardous 

EPA promulgated hazardous waste wastes and thus should not be subject to 
regulations in 40 CFR Parts 260 through the regulations. They contend that such 
265 (45 FR 12721 et seq. and 45 FR 83066 hazardous wastes do not pose a hazard 
et seq.) and on May 19, 1980, to human health or the environment 
promulgated consolidated permit while they remain in these units. 
regulations in 4Q CPR P~ts 122.thto.ugh Comnuinte.rs on this Issue provided 
124 (45 .~ ~32{19 et seq.). Section 261.2 of several examples of units 'in which 
these regulations provides that a solid hazardous wastes are generated which 
waste is any garbage, refuse or sludge; currently appear to be, perhaps. 
or af~ other waste mat~_:ia! -~~!~h ~s JlJ -ll~!l.~.F~~~il~ .. ~~ject to the· regulations . 
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Th'e..bulkslorage· of cxude:oil and e.veif 
refined petroleum.pt<rduats,.auch as: 
gasoline, frequently. produces:a:sludge 
or se~nt thatperiod.i~Uy· mu~Jt be · 
remo.vei:l. The!l.e sludge-_s-. and s~diments: 
are solid wastes under § U1.2 and 
frequently may be-hazardous wastes . . 

. either because they. are listed (see EPA 
Hazardous· W aste Number. K052-in 
§ 261.32) or because they exhibit one or 
more ofthe characteristics of-hazardous 
wastes identifie·d' in Pa:rf 261', Subpart C. 
The generation of. sludge·s·.and re·sidues· 
that lire hazardous wastes also can 
occur in t.lie- stora:ge of other pro·ducts 
and raw·materfals.. . , 

S'Unilarly, sludges and· residues are 
frequently produced-in tank tr_ucks, rap. 
tan:K cars ancfthe tanks Qr holds of ships . 
and barges that have carried P.roducts or 
raw materials (which are,noHiazardous 
wastes). These sludges and residues are 
period.ica~y remove-d t¥ough wash.lhg_ 
of the tanks of these transport veWcles 
and vessl!ls. They·are solid wastes ·and 
occasionally are hazardous wastes for 
the s"ame reasons stated aoove .. Wl:i.ete 
these sludges ·and residue·s are·· 
hazardous wast~s. these -vehides:ari:d. 
vessels technically·are·hazardous waste 
storage-facilities suojecf ttt regulation 
prior to·the removal of the haz-ardous 
waste. .' · . · · . . ,: . 

Other exampl~otcw: In a gKeafman.y, 
. manufacturing processes, wliere 

hazardous wastes are generatedfu 
.process units, sucli. a-s dJstillation · 
columns, flotation unl~ • .and d\Scharge . 
traY.s of screens and· in as.soclated'non-

. waste treatine.nt'P.ro.cess units sucli' as 
cooliug to~ers. :Man:v. of tliese 
hazardous wastes are llsted m U 261.3.1 .. 
and 261.32 (e.g.,_ EP'A Hazardous Waste 
Numbers K009 and-K010 in §'261.32). 
Others. are hazardous waste'S because 
they exhibit one· or more characteristics 
of hazardous wastes (see 40 .CFR Part .. -. 
261, Subpart C). These liazardous 
wastes. reside in these process. units for 
some period ohiine.-s:ometiiries only 

. minutes, o.ther times for liolirs oz: days­
, and technfc;ally cau.Se these ui:rlts to be 

hazardous waste storage facilitie~ . 
subjecUo regulation. . 

Except for surface impoundinents, and. 
non-operating units,.EPA did-not intend 
to regulate product and raw material 
stor~ge tanks, transport vehiCles and 
vessels or manufacturing process units . 
in which hazardous wastes-are. 
generated. As·.reP.resented bY. the ahove , 
examples,.most'of these uilits.are tanks. 
or tank-like.tinils V,;?.g,. di$tillati~n units). 
which .are designed and 9perated to hold 
valuable-products or raw.materihls in 
storage· or tra:nsportatiQn·.or during 
manufac~ing. Because of-their. design 
and operation, these. units.are. capable. of . . . 

holding, and are' typiCally·opera ted to 
hold. the.hazardons wastes which are· 
generated in tl:\em; untiJ the wastes. al'e 
purpo·sefully remp:ved~ ·Thlls, .theiu~ . 
hazw:dous wa!;tes are conlain'ed against·; 
release iilto the environmi:mt.(except, of 

. r;ourse,.wh!_!n abno.mial clrcumstanc!!S' 
such as. .fire or. exploslo.n.q·ccur) and: the 
risks they pose t9 buman.heaUh..or the 
envll'orlinentare very,low and'.are only 
incidental to the risks p-os·e·c!by the 
valuable prod9ctor raw matetial with 
which they:are associated .. Based qn 
these concl.llSIOrcs, EPA oeliev.esl t .is not 
necess-ary. except as:note'd.below, to 
require nwners -and.operators of these 
units to obtain perm.its.fo.l' these t.Lqits or 
to comply with the requirements. of · 
§ 262.34 or Parts 26'1 or'265.with respect 

·to these units. . . . ~ 
Except where the unit.i!r a surface 

imp.oundment or is not operating, as 
discuss·ed below; the:.Agency believes 
that the hazardous waste geqerated' in 
s~ch a unit should· only oe su_bject to 
regulation ')l'~e~ it is remo.lled_:Q-o.m.the 
Wlit. In most c!iBes, ·u is_ only after tlte 
removal of hazardous wastes from these. 
units that .the waste'S·have:the:pofentihl 
for rele'as~ ·hazardoils cqnstitu®ts into 
the environnient-.and posing a . 

.substantial hazard to. !iuman health. err 
· the environment.. . 

As orie exueption.to· the foregoing; 
EPA dou.uot believe thatsurfaoe. 
impoundmen'!5.in whicb::h~ons· 
w.aste&al'e gener.attld should be. 
exempted from the·-regufution11. Thes-~ . 
llpits, by definition (see-40 CFR 26<T.10), 
are formed in or constructed of earthen 
materials.Sfld,.o'ften may not be lined. 
with impermeable matei'i~s. capable . of­
preventing. leaching; Any hazardous 
wastes generated·and:accumula:tE~d o:r 
stored in these units will have a: much 
greater .potential to: lea·oh, .leak-or: 
otherwise e~cape·from the·se-unitS into~ . 
the environment than:thase:hazardous . . 
wastes generated and contained in the: 
tanks and tank-like: units discus-sed 
above. Because of-this.greater·potential 
for rel11ase into the. environment; th'e. 
Agency beljeves that the hazorn;lous 
wastes·generated.in surface 
impoundmentS may•pose a subs.tantial. 
hazard to human health or the 
environment and therefore·wai:Tant 
regulation e.ven while they remain in the 
"impoundment Such regulation. will 
ensJU'e th~t the lm}loundm(!nt iS proper;ly 
constructecl..llne·d, fuspected and 
operated, and that groundwater · 
monitoring is.performed. . 

'As a second:exception:to the, 
foregoing, EPA. does not believe that 
hazardous wastes:.generated~ in. 
manufacturing.p.roce$S. units;.or pr.oquot 
or -raw material storag·e tanks, trallsport 

. . .. 
vehicles or·1[essels should be exempted 
from·regulatian'when.the~e:wastes 
remain in the.urutS".after they have · 
ceased to. be op·erated for the·primip-y .. 
purpose-of manufachning:or product or 
raw materuds·storage or·transpo~ation •. , 
EPA believes. that when operation 
ceases, the incentiva .to mai.ri:tain the· 
integrity of' the unit to prevent leaks or 

·- other unintende~l. r.elease ·ofproducts, 
raw materials or manilfacturfu.g , 
intermediates into the environment is 
I!Ubs1antially feduced. Consequently, the 
incentive' to maintain ·the·unit to prevent' 
leaks or release. of haZardous wastes 
which may. remain in the unit· after 
cessation of operation would also be 
substantially reduced. As stated. above, 
the fationale for exempting hazardous 
waste £rpm re~ation while it remains· 
in th~ UJ:!it in·whiclrit:was generated is _ 
that'the'unitwill.hii:ve structural · 
integrity 8gal.nstreleaS"es and. will be 
operated to· prevent su~lr relenes. The . . 
Agency·believe& tli.at thiS' ration-ale ~doe·s. 
not hold· after cessation of o}leratlon. 
· EPA reco~es tli.~f ~anufacfurihg, 
units !Uld product and raw materihl. 
storag~ tanks~. fr8.IISpnrt vehiCles and 
vessels.~ oc~asi()nallY, taken. out. of 
operation fo:r tempora:ry periods t1iat 
may range_ from day!!,-to montlis, . .and. · 
sometimesJreaxs, becaulie. of temporacy 
declines in bnsfuess or. othe.c. business 

. reasons. Units may al'so be ~en out of' 
·operation for maiiltenance•ori'epa.tr. 
Duri:I)g these'tempbl'a:ry·sliutdownS", · 
hazardous wastes .maY.: remain in· these ; 
units. The Agency also:rfmognizes that.· 
these units may.·~e,permanl!lltly taken. 
out of operation.and'hazardous wastes 
may remain' in them for some perio.d·of .. 
time after shutdown.. For both temporary 
and permanent' shut!! owns, the. Ag~ncy 
will allow a reasonable- time to· :remove 
any hazardous wastes that:reinain in· the·-. 
uitit <!iter operation ceases. Given· the · · · 
presumption that the·unit has integrity 
before cess·ation of. operation, the 
Agency b'elie.ves that a reasonable·tinle 
is 90 days. This tiine !llso is consistent · 
with the 90-day: s:ccumulation period 

· allowed under§ ?62'.34; lfhazardous ,-
W!J.Stes remain in these _units more than 
90 days after cessation·of'operation, · 
EPA believes that these' wastes. should. · 
be fully regJJ.lated~and tliat the units 
should be· regulated as:hazardous waste 
storage facilities;, Thus, at.thatpoint, the 

·owner'and operator of-the.·U'nit would 
have to have interim stafus.and comply· 
With the fnteriin·StatuS" Standards. of . 
Part 265 or have a: permit under Part 122: 
and comply with permit 'conditions. 

Based Qn the foregoing: assessment; 
EPA, in thkrulemaking·actimi, is · 
amending thinBgulatioil.s by·addii:lg an 
exclusion·provision to§ 261'.4wbich 
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two additional practices. Oftentimes or material to be stored, ·transported or 
these transport vehicles or vessels liFe manufactured Which leads to the 
taken to a central facility for removal of generation of the hazardous wastes. .. 

provides lhat a hazardous waste which 
fa generated in a manufacturing process 
unit or an' associated non-waste 
lreatment unit, or ln a product or raw 
mafetlal 11to~age tank, transport vehicle 

sediment and residues and attendant Additionally, it is constituents in their 

'· .. 
t 

.. 

or \"Cssclls not subject to regulation 
under Parts 262 through 265 or Parts 122 
~rough 12~ or the ~oll~cs,ti~.~ 
requirements of Section 3010 of RCRA 
until It Ia removed from the unit in which 
It Is generated, unless the unil is a 

··surface Impoundment or unless the 
. . hoxaa:d_o_UJI wa!ll!l: .t:e~P.c~lns in_Qte.unit for 
• more than 90 days after the unit ceases 
:, • to b,c ope.~ ted for th~ purpose ~f _ 

!PI;l.QUfi!Piur.ing, or storing or transporting 
product or raw materials. 

fi." i).s.f"~!U!Pi\ of 'franspo11 Vehicle anil 
Vessel 

i\."'s tn3tcii~c1 In the B.IJO\;; di'scu58ion;· · · 
. this amcna:ffien( deafs wiili"'fuiiardous .. 

wastes !hat are generated in product or 
- raw maliirioltransport vehicl~ and 

.Vcssels1_as Wl;lll &I! th9se gen.erated in . 
.ma,~ufag\urlng unib and product o.r raw 
ma er al st.Qrage tanks. Because the 

. ~ terms ."~IJS~r~ vehi_c;I_e" and "vessel" 
1-:· • • · ttrCJ\9\.9\ltn~!lilY defined in § 2S0.10, • 

. ' !lc~UQ.1!~~1r~~ t~ !p ~~~l,l~~cL N 

ln mls am.cnwnent. ',l'hese aefi.rih~.ons are 
the same as those ln the Department of 
Transportation regulations gove~ning 
tbtrtransportalion of hazardous . 
rua.terials (see 49 CFR 171.8). . 

tank washing or cleaning. Frequently, product or material that "produce" a 
this central facility is owned or operated hazardous waste. 
by a person other than the owner or The definition of geru;rator,. . 
operator of the vehicle or vessel and, particularly when read m conJunction 
even more frequently, other than the with the amendme.nt discussed above, 
owner of Uie product or raw material also fits the person r11movlng lhe 
that produced the sediment or residue. hazardous _waste from a manufacturil\g 
Secondly, the residue or sediment proce~s liDlt or a product or raw . 
cleaned and removed from a vehicle or matenal storage tank, transport vehicle 

. vessel may have .been produced by tWo or vessel. Although often it is not his 
or mor.l.! products, thus bringing into the "act or process" t~a~ pr?duces the 
pictu.re additional parties~the owners ' hazardous waste, 1t 1s his act that 
of two or m!lre products. This situation·· ,. .cau~es the hazar~ous waste to beco~~ 
can"'also occur, but ipless common, with . subJect to regulat~on (except where It IS 
stationary storage tanks. gene~ate? in a surface i~pouo_dment or 
. With respect to manufacturing units, remams m a non·operatll_l8 umt for more 

the situation typically is not than 91? days after cessabon of 
complicated. Usually, the same person operabon) .. ·. . . 
owns and operates. the unit, owns the The defi~Ition of generator, ~epending 
manufacturing materials that may . ~n the particular facb~al si.tuabon, can 
generate a hazardous waste and mclude all of the parties discussed 
removes any hazardous wastes above. Bot~ the operator of a 
generated in the unit. However, there manufaclur~ process unit, or a product 
are situations where two or more parties or r~w matenal storage tank, transport 
are involved. One such situation is v~hicle or vessel, and. the o"?l.e.r of tpe 
where 8 second party is periodically product or raw matenal act JOintly to 
retained· to clean a unit. Another prod~ce the hazardous waste _generated 
situation is where tha hazardous waste therem, and the person who remo~es the 
is produced by the processing of hazardous waste frof!l a tank, vehi~e, 

· th db vessel or manufacturmg process urut mater1als at are owne y two or b" ts •t t gu1 t" All thr Thi · tb su )ec 1 o re a 1on. ee 
. ~ore_p~rsons. s occurs m e parties are involved and EPA believes ·. nt General~ ReMmriSlliilliies and · 

···.'Amendment to 40 CFR 260.10 

Many members of tiie reiUla-ted··· 
community also have asked the 
question: Who is.the generator of 
h(l.~ardo.~, .wast~ts ~.!ltl!-{~ generated in 
manufac;turtng process units or In 
product or raw material storage-tanks, 
trarispdrl vehicles or vessels? These 
pers()DS polnl out that, with respect to 
stationary product and raw material 
atorage tanks, it is quite common for one 
person to own and operate the storage 
ltmk, a second peraori to own the. 

. teclaunmg of spent solve?ts and spent that all three (and any otheJS who fit the 
--· - . ~atal¥s!~ where the reclauner cus_tom- definition of "generator") have the 

pr.o~esses b~tcbes of sp:nt mate~al responsibilities of a generator. 

. product or raw material being stored, 
!ln~ _a ~r~.J'erson (IU!ually under 
conh-ac"f fo..elther the first or second 
pe_rs()n} to remove and dispase of 

Wltho~t takmg ownership of the Because all three parties contribute to 
matenal. . . .. . .. . the generation of a hazardous waste and 

The d~tion of generat?r m because none of the parties stands out 
§ 260.10 1s any person, by SJte, :whose in all cases as the predominant 
act or proce.ss produ.ces h?Zardous CC?nb:lbutor, the Agenc.y has conclllded 
was~e ~d~~~fie~ or hs~e~ m Part that the three parties should be jointly 
261 • This defirution s~ggests that and se·verally lia.ble as generators. The 
th~ operator of a manufacturin.B process Agency will, of course, be satisfied if 
umt or a product or. raw matenal. storage one of the thiee parties assumes and 
tank, transport vehicle or vessel Is a performs the duties of the generator on 
~e!le~t~.r o~.a hazardous waste because .behalf of all of the parties. In fact,· the 
1t JS hls ac~ of sto.ra~e· or .. Agency prefers and ep.col,ll'ages such 
transportation or hls process of action and recommends that where two 
manufacturing that produces the or more parties are involvei they 
hazardous waste. In the case of st~rage should mutually agree to have one party 
or transporta\ion, the_act of holding the perform the generator duti.es. Where this aludges. sealments arid resiaues that 

may have been formed in the tank. It 
alsQ Is ~gjrpoq (or ~~.!l ow11!tr all4, · ._ 
opera lor of the tank to also own the 
atorecJ product or raw material, but to 

product or raw matenal enables settling is done the Agency will look to that 
.. .. ofhea\'Y fractions of material to create deslgn~t~d pa.rty to perform the 

hazardous waste sludges or sediJt;lents generator responsibilities. Nevertheless, 

htra another person to remove and 
dispose of sediments and residues 
formed in the tanks. There are 
aituaUons, of cours_~. \vhtif~_)h~ "three . 
parties are one person, or whe.re more 
than lh.r~~ parties are involved. · 
. Tho same scenarios occur with 

. , : ·~aspect ~o tank trucks:rail .cars, and 

... ~ •hips and barges. However, these 
, aceno·rto~ are commonly complicated by 

,. . 

and enables hazardous wast.e res1du~s EPA reserves the right to e.nforce against 
to adhere to the tank. In the case of any and all persons who fit the 
manufactur!ng processes, the process of definition of "generator" _in 11 particular 
ma_nufact~~ J>_~oduc;:~s.. th~!J.~~~~~ ~liSe i.f.fue rgqulrements of .Part 262 are 
W!!Stes. ··- ___ ··- ___ -· _ _ . _ .. .. not !3dequateJy met, providing such 
· The owner of the product or raw enforcement il! equitable and in the 
material being stored or transported and public Interest. 

~!:Zt~~~1s~-lfffl!Fien~~oii of -e~~~~ ~~~a~9ft~:~~~:-~efti . 
;'generator;' offfie liazardoiiswaste- -- ~ g\iiclance tothe·regurilea "coOU:unlty on 
because their "acts" cause the product who it prefers to assume the generator · 

. I • • 
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responsibilities ant;! to whom it wilL 
initially look to perfol'lll the gj'!nerator 
dtities where more than ·.one. party is 
involved and where: EP~does not know· 
which pa~lY.; b~ .mutual.agreement,_ls · 
appointed to ?ITY out the. g~nerator · 
duties, or where no party has been so 
designated. In. th-e. case-,of haz~dcrus 

. wastes gEmerate.d in. a' stationarY. · 
product or raw.maledal:stotage tank. 
EPA. will inftia.Jl:ylO'ok to the OP.erator of -
the tank to·perform the g_enerator 
responsioilitieS'. EPA bellev:es,th·at·_this 
party is .in the bestQosition to.pel'form 
the .. ge~rator resP.onsibillties. The 
operator. typicallyis.on-site and can . _,.. 
determine when a tank contains sludgt!B 
or residues ·that may be hazardous· . 
wastes. He certainly knows or ought t~ 
know when tb:ese slutlges· m!l residu"es· 
are being rem:oved·SJtd;.thei;efore. ~hen 
they b~me: subject"to, regulation, if · 
they are a hazardous waste. Because· he 
is typically on-site} he is 1n a good 
position to carry out thosf! duties of a 
generator which: practically must-be. 
performed on-site. These.;inc(ude 
detel'llliniDg wheth.e.i: aha.zardous·waste• 
eXists(§. 262.h), initiating,a .manifest for 
off-site shipm.ent (Pru:t. 262,-.Subl?art Bl 
and perfolmlng the pre-transportaflon · 
requirements of pac~84tg. labeling and 
xnarJdng (Part 26Z, Subpa.rt'C). '. . 

For hiizardous wastes generated in a 
· · ma!J.wacturing.Rrocess unit, ~A will. 

initially look.to ~ operator Of1he umt 
to fulfill the genl!rator'dutie'S"for the· 
samcfreas.On.s- desCl'ibed·above. 

For hazardous. wastes g~nerat~ In a 
product or r_aw n;t~terial tr~}lort · 

this rulem~king actio~, i'S amendin.g"the · : generated in surface. impoundments or 
definition of "generator" ln §. 260.10 by retained for more (han 90·days in ·non-
.ad'dihg'a final clause so that J:b·e . operating units) are not.-subject to. 
definition reads, " ~ • " «ny person, by .- regulation,-including,section 3010 . 
site, whose1act or process produces a ·notification,, until they exit the units ·in 
hazardous waste-identified odisted·in wliicll they are generated. Thus,; only 
Part Z61.of this Chapter·or whos'e act; . those wastes that are removed-auring.a 
first causes a h'azarqouniraste- to future.not:ification.period· are sullj~ct' to 
become subject to regulatiorr.": notification. . · · · .. . 
· . . · . · Section 262;12; thnugh; requires- ~at II' · 

IV. A~yumulation of.Hazardous Wastes generatormustnot treat, store; dispos·e 
A number of questionS' have· been of, 'transport or·offerfor•transportation a · 

. asl<:ed·aboutwhether the•haztn:dous liazardl1us waste williouthaving'an·EPA 
wastes removed hom product-or raw Identification Number .. Section 260.10· 
material-storage tanks; transport . defines a "generator"' to be a person "by 
vehioie·s or vesirels or m:antiracturing' site" who generates wa·stes. Therefore ac 
process·units'can oe- a:~c\imulate'd on- generator milsthave.a·separa:te EPA 
site with_out a permit· for up to 90 days Identification Ni.unbeD·for.'each siUf at 
after·removal and· prior'tb -off..site - which he··geMrates ha:za:rdnus wastes. 
transport in ac~ordant:e-!'Jitli f26,2:S4. Where·two:or.more:persons:a:re' 
Because today's·amendnient to §261,4' generators;.as.dlscussed.above, the 

· subjects-such hazardous wastes' to .. person whaperform!fthe.duties·of a 
regulation·only after they are removed generator·must:have·and:use: an·EP.A · 
from sucll't8.nks, vehi9ies vessels or . Identification Number for the site. at 
units and oecause there often will be a . which hazardous. wastes' ire remove,d 
need to~accmnulate the removedwast'es from.a :lank,. vehicle, vessefor unit .. 
until a S'n.fficie.Q.t·qpanticy•c:an be Thus,.ifthe operator of'tlie. tank. vehicle, 
alltained for 9ff•eite· tran:BP.'ort;,the _ vesseLor unit performs the g~nerator 
Agency belie_ves thaftb:e'9'0-day duties,.h'e niusf have. an EPA -
accumulation proviSions of §26'2.34 ldeni:ifica.tfon N"umber fOr tJie faq_Ui~ 
should 'De it:uaiialile:fo. th~ generators: of' and can. u:se.thafm,u:noei': .with re~ect to' 
these ha:zardOas wastes; ex:ceptwliere the managemenf of:all:offils hazardous . 

. these wastes_are generated:fu a-surface- waste ge,nerated:s:t· thahfacility; If.tll:e · 
impoundment or· the wastes'rema..in iii oWn:er·of'the pr-ociUct:mrawn!"aferial' 
thl! unit mdre-than 90: days folloWing ' perfoims·~the·dutie·s: ofth'a generator; h'e. 
cesSation of-operation ofthe Unit. must liave an'd·use an··EP~ iaenti£lc8.'tiorr· 
...:: This a.llowallc·e:of:oo.day Number:·for the· site· at which the 
accumulation without a: permit iS hazardous waste· is gen-erated;. if he-
available' to any'ofthe··persons who. are owns products being stored or. 
generators, even·thou~h the PartY' .. processed.atseveral sites;"he must have 
acoumul~ting the' waste on-site·m-aynot and use: a separate. EPA Identification 
own or operate tJie.site: This- allowance Numbe.r:for each Btte .. H'the:person who 
(!nly applies wliere·the accumulation removes hazardous. wastes: from. tanks: 

vebicle. or vessel. which are remo1led at a 
central faciJlty Whi~i$. OP.era.teato. 
remove~sedllnentlfand residues frolr!. 
sucli vehicl~s: o~ Y.~~~els, the Age:noy will 
initially look to tli-e- operafor·of tJie· . 
central facility to pe~orm the generator 
duties. Following the. reaso~g outlin"ed. 
above; th~ J}gency ,believes that .the _ 
operator of a central facility is the party 

occurs on the site where tlie· removal of or units. performs the· geqeratoi' duties, 
' hazardous:waStefromtlietank vehicle, he mnsthave:a-separate.EP~. . :. 

vessel or·unit takes place; all of the Identifipation· Number. for.; each site· .at 

'be.st able to perform th.e ~enerator . 
duties. Where hazardous waste.s 
generated iii product or raw material 
transport vehicles or· vessels a~e ;pf 
removed at a' central facility. the' Agency 
will look to the operator of the vehicle 
or vessel to perform the generator 
duties. · , , 

As .discussed ~hove, the person· who 
removes hazardous waste from a 
manufacturing proces~ unit or'a product 

' or raw ~qaterial_s•,$tpr~ge tanjt, tr~~port. 
vehicle or vessel wiU·be jointfy and 
severally liable, aloi1.g "Y-fth th.e owner 
and operator of the tank. vehicle. Vess!')l 

-Qr unit and the owner _of the produtt or 
'raw material, as a .ge.net:ator. To clanfy 
that su.ch persons .are ipclu.ded in the 
ae~nltion of generator. the Agency, In 

other conditions and requirements of whii:$,:beperfotms.!}iese dutiiis. · 
§ 262.34 must, of course, be met. The~!!~ 
day accumulation-period sta)ts·when VI. Effective Date 
the hazardous ·waste is· removed from: Section aotO{li) of-RCRA provides· that 
the tank, vehicle·, ve'Ssel or·unit, except' EPA's'nazw;dous wasteregulations'·and· 
in.the case where-a: tarik, veliicle, vessel revisions thereto take·effectsix·montlis" 
or unit ceases to be operated for·Hs after their promulgation. Tlie pQ11)ose of. 
primary purpose, in wliicli case the · · · this req!Jii'ement is. to allow·p·er~ons · · 
period starts.when operation ceases; handl.fug hazardous wastes sufficient 
V. Notification and EPA Identification· ·lead time to-p~pare to eomply'witli: . 

,major new-regulatory requfreme:nts: For 
~umber Requirements . the amendment to f- 261A·promulg~ted 

A number of questions. have been today,lioweve.r; tli.e'Agency:believes; 
asked about how the notification that an effective date. six mo:qths after 
requirements of Section..3010 pf ~CRA. promulgation woUld. cause-.substimtiaf 
and ihe EPA Idenllftcat:ion-Number . and unnecessary dlsrup.tion m·the. · 
requirements o£ §'a6Z:l2 a_yply to._ implementation:of:the.regulations.and 
generators ofliazardous wastes ' would be:counterpc.oductive:for. the; 
generated in manufacturing pro·cess ·,. · regulated communi.ty and· the: public;, 
units or product or. raw m·aterial storage The regulatory pro:v:iSions. thaUhese 
tanks, transport vehicles or vessels. amendments modify- take effect on; 
Tciday's amendment to.§261..4 provides Nove~ber.19,_1980.1Jithe absence·ofthe.· 
that such wastes (IIDt including.~ose. effectuation of the.se amendments;, 
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. operal9rs of a large number of product 
an.d r!lyt rpaterlal11to.rage tanks, 
transport vehicles and vessels, a~d 
manufacturing process wu{s rn-which 
hazardous wastes are generated would 
hav~ ~~prepare to operate these 
facilities as ha:z:ardous waste storage 
faclliilcs on and af'ter November ·is,· 

· 191}Q. :rtlls ~QI!ld l~vp]v~ preparation 
· · an.d SAAbmlsslon of a Part A permit 
. ap~ll~il~n. preparatlon'oi a - . - ·. 
contlN~~ncy plan and implementation of 
a number of administrative and 
op_er!lt!ona(practices reqUired' by Pari' . 
~5 for ta~l!r~qus !!B~.t~. !!~r.age 
facifltici. The Agency believes it makes 
lillie sense to allow these requirements 
pfomlilgated on May 19 to become 
effective on November 19, 1980, and 
then have them substantially modified 
on a I!,Ubsequent date, i.e., the six-month 
effective date for these amendments. 

The amendment to § 261.4 in effect 
suspends regulation of certain facilities 
by clarifying when certain hazardous 
wasi~s ~~ ~t ~u.bject I!J ~e. baz!Jl'dous 
waste regulations. This lessening of 
regulatory requirements surely is not the 
type of revision to regulations that 
Congress had in mind when it provided 
a six-month del.ay between the 
promulgation anifihe effective date of 
revisions '!o regulations. Consequently, 
the Agency ls setting an effective date of 
November )9 198o, for the amendment 
'" § 26i'.c"'pro~\i8&icd' iii iJi.;. M • • • · -- - · -

tulcm_aklns action. 
The definiUons of "transport vehicle" 

and .rves~ei" are necessBiy for an 
understanding or the amendment to 
§ 261.4 and consequently they too have 
nn ef(~cJive dg.te ~fJ~~ov~~~r ~9. ~sp ... , 

EPA l.s making the amendment to the 
deftniUo.n of "ge.nerator" effective six 
months .l!fter p_romuJgaliO.E:!._ 89 J?l'Ovided 
In SecUo~ 3010(b) ofRJ:RA. Although 
many persons who rem.ove hazardous 
wastes from ~anufacturing units or from 
product or raw material storage tanks, 
vehiclns or vessels, recognized that in 
certain situations they fell within the 
May 19, 1980, definition of generators. 
the amendme~l to the qclf!gi~o.n will, -
probably make some additional persons 
gcherators. These people undoubtedly . 
desene the six month lead time that 
Congress provided in Section 3010(b). 
All persons who fit the May 19 
definition of "generator""must comply 
wllh ell applicable generator 
requirements on November 19, 1980. • 
Only those persons who are made 
generators by-loday's amendment to the 
definition have an additional six months 
before they must cOmply with Part ·262 
requirements. · ~ 

~-· .... ~ 

l. 
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VJI. RegUlatory Impacts . ·. . ' ' . ha~ardous waste which is generated iii a ' .. 
The effect of these amendments is t~ product or raw material storage tank, a 

reduce the overall costs economic product or raw material transport 
impact and reporting an'd recordkeeping vehicle or ~easel, or in a_ manufacturing 
Impacts of EPA's hazardous waste process umt or an associated non·. . 
management regulations. This is waste-t~eatment man~acturing umt, 1s 
achiey~d by removing from regulation as not subJect to regulation under Parts 262 
storage facilities product and raw ~ough 265 and Pa~s 12~ through 124 of 
materials storage tanks, transport th1s ~hapter or to the. notification 
vehicles and vessels, and manufacturing req~~em~nts of Se~~on 31J!O o_f RCRA 
process'umts that generate hazardous unhl1t eXIts the un1t m ~~ch 1t was 
waste. The Agency is unable to estimate ~enerated, unless the umt IS a surface 
these cost and impact reductions rmpoundme?t, C?r unless. the hazardous 
because it does not have an estimate of waste remams m the umt more than 90 
the number of such tanks and units that days after the unit ceases to be operated 
otherwise would be regulated. For the for manufacturing, or for storage or 
reasons already discussed, transportation or product or raw 
1;1otwithstandingthese cost and impact materials. 
reductions, the Agency believes that 
human health and environmental 
protection will not be reduced by this 
action. 

vm. Request for Comments 
The Agency invites coimn~nts on all 

aspects of these amendments and on all 
of the issues discussed in 'this preamble, 
includlrig the i..-tterpretation 'of · 
"generator," the allowance of 00-day 
accumulation to all generators, and the 
notification and EPA Identification 
Number requirements. EPA is providing 
a 60--day comment period. 

The Agency also invites comments on 
whether the amendment should also 
apply to hazardous wastes generated in 
product or raw material containers other 
than transportation vehicles and vessels 
(see_§ 260.10 for definition of the term 
"containers"). The Agency bas not 
applie4 this amendment to such 
hazardous wastes because it is not 
aware that significant amounts of 
hazardous wastes are generated in 
product or raw material con.tainers 
(exclusive of transportation vehicles or 
vessels}. 

The Agency recognizes that a wide 
variety of sihl..ations exist in the .real 
world, and it is anxious to make its 
regulations and regulatory 
interpretations reasonable, 
understandable, and capable of 
implementation. The Agency can o.a!Y 
do this by leaming of sUlUltions where 
the regulations do not work welL 

Dated: October .U, 1980. 
Douglas M, Castle, 
Administrator. 

Title 40 of the Code of Federal 
Regulations is amended as follows: 

1. Add the following paragraph (c) to 
§ 261.4: 

§ 261.4 Exclusions. 

§ 260.10 [Amended] 
2. Amend the definition of 

"Generator" in § 260.10 to 'read as 
follows: 

• 
Generator means any person, by site, 

whose act or process produces 
hazardous waste identified or listed in 
Part 261 of this chapter or whose act 
first causes a hazardous waste to 
become subject to regulation. .. .. * * 

3. Add the following definitions to 
§ 260.10: .. .. • 

"Transport vehicle" means a motor 
vehicle or rail car used for the 
transportation of cargo by ariy mode. 

· ·Eiich cargo-carrying. body (traiier, 
·railroad freight car, etc.) is a separate 
transport vehicle. "Vessel" bi.cludes 
every description of watercraft, used or 
capable of being used as a means of 
transportation on the water. 
[FR Doc. 8()..338118 Piled 1G--21J-.ro; 8:45 amJ 
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l. The 40 C.F.R. § 261.4(c) Exemption 

When EPA first promulgated regulations to control hazardous waste under RCRA 
Subtitle C, hazardous wastes were "subject to regulation at the point where they [were] 
generated." Hazardous Waste Management System; General and Identification and Listing of 
Hazardous Waste, 45 Fed. Reg. 72,024, 72,024 (Oct. 30, 1980). As the regulations were put into 
effect, the regulated community "questioned the Agency's intent and wisdom in regulating those 
units in which hazardous wastes are first generated" because "such units only incidentally hold 
or treat hazardous wastes" and hazardous wastes did not threaten "human health or the 
environment while" in them. /d. In response, the Agency amended the regulations to provide: 

A hazardous waste which is generated in a product or raw material 
storage tank, a product or raw material transport vehicle or vessel, a 
product or raw material pipeline, or in a manufacturing process unit 
or an associated non-waste-treatment-manufacturing unit, is not 
subject to regulation . . . until it exits the unit in which it was 
generated, unless the unit is a surface impoundment, or unless the 
hazardous waste remains in the unit more than 90 days after the unit 
ceases to be operated. 

40 C.F.R. § 261.4(c); see 45 Fed. Reg. at 72,024-26, 72,028; Hazardous Waste Management 
System; Identification and Listing ofHazardous Waste, 45 Fed. Reg. 80,286, 80,286-87 (Dec. 4, 
1980). 

EPA explained that the identified units are generally "tanks or tank-like units ... 
designed and operated to hold valuable products or raw materials .... Because of their design 
and operation, these units are capable of holding, and are typically operated to hold, the 
hazardous wastes which are generated in them, until the wastes are purposefully removed." 45 
Fed. Reg. at 72,026. In achieving their primary function of holding valuable products or 
materials, the identified units would incidentally contain hazardous waste generated in them 
against release into the environment and minimize the risk posed to human health. /d. That 
hazardous waste therefore could be exempted from regulation as long as it remained in the unit 
in which it was generated. /d. EPA deemed that this rationale did not apply after a unit "ceased 
to be operated for the primary purpose of manufacturing or product or raw materials storage or 
transportation," because "the incentive to maintain the integrity of the unit" would be 
"substantially reduced." /d. (emphasis added). EPA also determined the rationale did not apply 
to surface impoundments because they were less structurally secure than tank or tank-like units. 
/d. 

"Neither the statute nor the regulations define what constitutes an MPU, and 
'manufacturing process,' a 'manufacturing unit,' or 'manufacturing' alone." General Motors 
Auto.- N. Am., RCRA (3008) Appeal No. 06-02, slip op. at 106, 2008 EPA App. LEXIS 30 at 
* * 198-99 (EAB, June 20, 2008). The terms "product" and "raw material" are similarly 
undefined. However, EPA did identify in the Federal Register several examples of units that 
would presumably qualify for the§ 261.4(c) Exemption. These included tanks; tank trucks; rail 
tarik cars; and tanks or holds of ships or barges, carrying oil, gasoline, or other products or raw 
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materials. 45 Fed Reg. at 72,025. Other examples were "distillation columns, flotation units, 
and discharge trays of screens and in associated non-waste-treatment process units such as 
cooling towers." Jd. 

Since the§ 261.4(c) Exemption was promulgated in 1980, the EPA has offered additional 
guidance pertaining to its applicability through informal interpretation and policy documents, 
several of which are cited by the parties in this case. In a RCRA/Superfund Industry Assistance 
Hotline Report for May 1986 (the "May 1986 Hotline Report"), EPA described "a parts washer 
containing mineral spirits" leased by a service station that was used "on a daily basis to degrease 
parts on-site." Memorandum from Joan Warren, Office of Solid Waste, and Nancy Parkinson, 
Office ofEmergency and Remedial Response, RCRA/Superfund Industry Assistance Hotline 
Report for May 1986, 530R86ll3, at 3 [hereinafter May 1986 Hotline Report]; 91 see 
RCRA/Superfund Hotline Monthly Summary, May 86, Small Quantity Generators/Parts 
Washers/Waste Counting, RO 12634. A contractor would "collect the mineral spirits for 
reclamation and ... deposit regenerated or new mineral spirits at the service station every eight 
weeks." May 1986 Hotline Report at 3. EPA expressed that the parts washer was "a 
containerized unit used in degreasing operations" and was "functioning as a manufacturing 
process unit," so the mineral spirits would not be subject to regulation under Subtitle C until they 
were removed from the parts washer container or the unit was nonoperational for 90 days. Jd. at 
4. 

A few months later, in the RCRA/Superfund Hotline Monthly Summary for December 
1986 (the "December 1986 Hotline Summary"), EPA indicated that it had "studied this issue 
further and" was changing course. RCRA/Superfund Hotline Monthly Summary, December 86, 
Wastes Generated in Process Units, RO 12790, at 1 [hereinafter December 1986 Hotline 
Summary].92 EPA described the parts washer in greater detail, explaining that it consisted "of 
some sort of cleaning apparatus attached to the top of a drum of solvent material." Jd. Solvent 
would be "drawn up into the cleaning apparatus for use," then be "discharged back into the drum 
afterward. Following a period of use, the solvent in the drum becomes too contaminated to clean 
effectively." Jd. In some circumstances, a contractor would periodically exchange "a fresh 
cleaning unit for the spent unit, which" would be transported to a recycling facility. I d. In 
others, "the cleaning apparatus is removed at the operator's site and placed atop a fresh drum of 
solvent." Id. EPA stated that the described "parts washers cannot be viewed as manufacturing 
process units." Jd. EPA did not explain why the parts washers could not be MPUs. However, 
EPA did explain that when the solvent in the parts washer had "become too contaminated for 
further use," it was a "spent material" regulated as hazardous waste. Id. at 1-2. 

That same month, EPA also provided guidance about whether equipment that was 
sometimes used in production, and sometimes used to transport hazardous waste, was subject to 

91 Though the May 1986 Hotline Report is not included in the record, it is cited by Respondents 
in their Initial Post-Hearing Brief and by Complainant in its Reply Post-Hearing Brief. Rs' Br. at 
6, 35; C's Reply Br. at 12. 

92 The December 1986 Hotline Summary is not included in the record, but is cited by both parties 
in their Initial Post-Hearing Briefs. C's Br. at vi; Rs' Br. at 36. 
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hazardous waste tank system standards. In a letter dated December 19, 1986 (the "Carra 
Letter"), the Acting Director of EPA's Waste Management Division stated that "the point of exit 
from the process tank" was considered "to be the introductory point for the hazardous waste into 
a hazardous waste tank system," and "[t]herefore any process transfer equipment ... also used to 
transfer hazardous waste residue during equipment washout/cleanout procedures to a hazardous 
waste storage/treatment tank, would be considered part of a hazardous waste tank system and 
thus subject to the standards for such." Letter from Joseph E. Carra, Acting Director, Waste 
Mgmt. Div., to Mr. Hadley Bedbury, Diamond Shamrock Chems. Co., ROI3790 (Dec. 19, 1986) 
(included in the record as RX 9) [hereinafter the Carra Letter]. 

On May 26,2000, the Director ofEPA's Office of Solid Waste explained in a 
memorandum (the "Cotsworth Memorandum") how the principles articulated in the 1986 Carra 
Letter would apply to a certain reactor discharge system. Memorandum from Elizabeth A. 
Cotsworth, Director, Office of Solid Waste, to George Pavlou, Director, Division of 
Enforcement and Compliance Assistance, EPA Region II, Kodak Claim for Manufacturing 
Process Unit Exemption to the RCRA Subpart BB Air Emission Requirements, ROI4469, at 1 
(May 26, 2000) (included in the record as RX 10) [hereinafter Cotsworth Memorandum]. In the 
reactor discharge system, liquid would exit "a reactor unit after a particular chemical reaction" 
and then be "transported by pipe and pump to a manifold." /d. The liquid would be "reused, 
recycled, or sent for off-site disposal as a hazardous waste," and the operator would determine 
the liquid's final destination before the production process began. /d. The Director wrote "that 
because the piping system leading from the reactor at times carries hazardous waste, it [was] not 
part of the process unit and [was] therefore subject to RCRA regulation." /d. at 1-2. Citing the 
Carra Letter, the Director noted that liquid removed from the reactor was sometimes "sent 
directly to hazardous waste storage tanks," and opined that the § 261.4( c) Exemption did "not 
apply to the pipes and pumps leading from the reactor to the distribution manifold." /d. at 2 
(citing the Carra Letter). 

2. Respondents' Argument 

Respondents argue "that the Pit falls into one of several categories of tanks described in 
40 C.P.R.§ 261.4(c)." Rs' Br. at 34; Rs' Reply Br. at 14-15. Specifically, Respondents contend 
that "after empty drums that were stored outside were filled with chemical products from bulk 
storage tanks, they were rinsed by Chem-Solv employees with rinsewater that had been collected 
in the Pit." Rs' Reply Br. at 17. Further, "when Chem-Solv received an order for FreezeCon," 
an employee would "follow instructions ... when blending rinsewater with glycol to make the 
FreezeCon, a marketable product." /d. at 17-18. Respondents argue that these activities meet 
the definition of"manufacturing," and the Pit qualifies as a "manufacturing process unit" or "raw 
material storage tank." Id.; seeRs' Br. at 35-39 (discussing Gen. Motors Auto. -N Am., RCRA 
(3008) Appeal No. 06-02, slip op. at I 06--()9, 2008 EPA App. LEXIS 30 at * * 198-204 (EAB, 
June 20, 2008)). Because the Pit is a manufacturing process unit or raw material storage tank, 
the materials generated inside it "generally are not subject to regulation as 'hazardous waste' 
under RCRA" so long as they remain in the Pit. Rs' Reply Br. at 19. 

To support their argument, Respondents cite the May 1986 Hotline Report and argue 
"[t]he operation of [the] solvent-based parts washer" subject to the § 261.4( c) Exemption "is 
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favorably analogous to Chem-Solv's drum rinsing operation in 2007," because "[i]n both 
instances, the rinsing operation is conducted outside of a storage unit and the liquid used to clean 
a particular item flows back to its source storage tank. Moreover, in both cases, the liquid used 
for the purpose of cleaning is periodically disposed by the operator." Rs' Br. at 35-36. 
Respondents further argue that the December 1986 Hotline Summary, which superseded the May 
1986 Hotline Report and found the parts washer could not qualify for the § 261.4( c) Exemption, 
does not suggest that the Pit is similarly disqualified. Rs' Br. at 36; Rs' Reply Br. at 16. 
Respondents contend the solvent-based parts washer described in the May 1986 Hotline Report 
and December 1986 Hotline Summary did not qualify for the § 261.4( c) Exemption because its 
design allowed the drum of solvent to be detached from the wash unit. Rs' Br. at 36; Rs' Reply 
Br. at 16. Respondents argue there "is no comparable periodic detachment ofthe storage unit 
from the cleaning unit in Chem-Solv's drum rinsing operation," and the December 1986 Hotline 
Summary is "not directly relevant to the factual context of the instant matter." Rs' Br. at 36; Rs' 
Reply Br. at 16. Respondents also posit that the conclusion in the December 1986 Hotline 
Summary "had nothing to do with the fact that a service station using a solvent-based parts 
washer is not manufacturing anything in a conventional sense," supporting Respondents 
contention that the washing of barrels could be a manufacturing process.93 Rs' Reply Br. at 16-
17. 

Respondents contend that the Pit's eligibility for the § 261.4( c) Exemption is not altered 
by the fact that the pH of the Pit water was sometimes adjusted in the Pit because neutralization 
was a prerequisite to disposal, not reuse. Rs' Br. at 39-41. Respondents also claim "[t]he point 
or origin of the particles comprising the settled solids contained in the Pit is irrelevant" to the 
Pit's eligibility for the§ 261.4(c) Exemption. Rs' Br. at 41. Respondents claim it is common for 
solids in an MPU to originate upstream in the manufacturing process, and argue that the Pit 
solids were generated by a settling process that occurred in the Pit, as required by the 40 C.F.R. 
§ 261.4(c). Rs' Br. at 41-42. Finally, Respondents argue there is no evidence the 
trichloroethylene and tetrachloroethylene in the Pit were "discarded commercial chemical 

93 Respondents also refer to an "absorption refrigeration unit" as an "example of a commonly 
used unit that qualifies for the MPU Exemption" despite not being "associated with 
manufacturing in a conventional sense." Rs' Br. at 36. Respondents' cite the testimony of Mr. 
Perkins, who explained at hearing how absorption refrigeration units operate, and further 
expressed the legal conclusion that those units qualify for the § 261.4( c) Exemption under 40 
C.P.R. § 261.4(c). Id. at 36-37 (citing Tr. III 206-07). Generally, "legal opinion testimony, or 
testimony by an expert as to the legal interpretation of a statute or regulation, is not admissible." 
Liphatech, Inc., EPA Docket No. FIFRA-05-2010-0016, 2011 EPA ALJ LEXIS 7 at **40-41 
(ALJ, June 2, 2011) (Order on Complainant's Motion in Limine to Exclude Testimony and 
Evidence) (citing United States v. Farinella, 558 F.3d 695, 700 (7th Cir. 2009); United States v. 
Scop, 846 F .2d 135, 139-42 (2d Cir. 1988)). Though Complainant did not object to Mr. 
Perkins's legal opinion testimony about the applicability of the§ 262.4(c) Exemption, the legal 
conclusions expressed by Mr. Perkins at hearing are nonetheless given no weight. Other than the 
testimony of their paid expert, who has not been authorized by any regulatory authority to make 
such judgments, Respondents do not cite to any authority indicating that absorption refrigeration 
units qualify for the § 261.4( c) Exemption. Respondents' arguments concerning those units are 
therefore not relevant and are disregarded. 
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products" listed under Hazardous Waste Numbers U21 0 and U228 per 40 C.F.R. 261.33(f), the 
presence of which would disqualify the Pit from the § 261.4( c) Exemption and render the entire 
contents ofthe Pit hazardous waste pursuant to 40 C.P.R.§ 261.3(a)(2)(iv). Rs' Reply Br. at 18-
19. 

3. Complainant's Argument 

Complainant's primary argument is that the Pit does not qualify for the § 261.4( c) 
Exemption simply because the Pit water was not reused for any purpose. C's Br. at 88, 95; C's 
Reply Br. at 9. However, assuming the Pit water was reused as Respondents claim, Complainant 
argues the Pit would not qualify for the § 261.4( c) Exemption because it was not part of a 
manufacturing process, and functioned at least part of the time as a waste treatment tank. C's Br. 
at 90--94; C's Reply Br. at 11-16. 

Complainant argues the so-called "manufacture" of clean drums occurred on the acid 
pad, and the water used to wash the drums became a waste "at the point where [it] ceased to be 
used and [was] collected for routing to the" Pit. C's Br. at 92; C's Reply Br. at 12. Any waste in 
the Pit was therefore generated outside of the Pit and the§ 261.4(c) Exemption only applies to 
waste "generated in a product or raw material storage tank," or MPU. C's Br. at 92; 40 C.P.R. 
§ 261.4(c). The waste in the Pit would therefore not qualify for the § 261.4(c) Exemption. C's 
Br. at 92. Complainant also argues the Pit "was merely storing the wastewater and there was no 
process occurring in the" Pit, so the Pit could not be an MPU. Id. at 92-93. Similarly, 
Complainant argues the Pit could not have been a raw material storage tank because it "collected 
the used wastewaters, along with other waste streams such as dirt from the outsides of drums," 
and the ordinary meaning of the term "raw material storage tank" refers to "a container that 
stores unused material." Id. at 93. 

Complainant also notes there were occasions when all of the material stored in the Pit 
was slated for disposal, and was therefore a solid waste. Id. at 93-94. Further, after Chem-Solv 
decided to dispose of the Pit water, it would neutralize corrosive Pit water in the Pit. C's Reply 
Br. at 15-16. Complainant argues that "[w]hen this occurred, the Pit was not serving as a raw 
material storage tank or a manufacturing process unit, but was instead serving as a hazardous 
waste treatment unit." Id. at 16. Complainant contends the§ 261.4(c) Exemption "is based on 
the idea that a unit ... dedicated to manufacturing activities, including raw material storage, is 
not part of the waste management problem," and that a '"unit must be dedicated solely to" those 
activities ifthe exemption is to apply. C's Br. at 92 (citing the Cotsworth Memorandum); C's 
Reply Br. at 14. Complainant argues "the Pit was at best a dual-purpose unit" and therefore the 
§ 261.4(c) Exemption should not apply. C's Br. at 90--94; C's Reply Br. at 13-16. 

Finally, Complainant argues there is "a very strong inference" Respondents placed 
"discarded commercial chemical products" into the Pit, resulting in "the extremely high levels of 
tetrachloroethene and trichloroethene" found there. C' s Reply Br. at 16-17. Complainant posits 
that "[t]here is simply no other explanation for the presence of the hazardous constituents found 
in EPA's analysis ofthe material in the Pit," and "Respondents have not and cannot offer any 
alternative explanation for the presence of these contaminants in the Pit." Id. The discarded 
commercial chemicals would have become hazardous waste before they entered the Pit, and 
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would not be covered by the § 261.4(c) Exemption. ld. at 17. The discarded chemicals would 
also mix with the other contents of the Pit, rendering them non-exempt hazardous waste. Id. 
(citing 40 C.F.R. § 261.3(a)(2)(iv)). 

4. Analysis & Conclusion that 40 C.F.R. § 261.4(c) Does Not Apply 

The exemption from regulation set forth in 40 C.F.R. § 261.4(c) does not apply in this 
case, and the contents of the Pit were therefore subject to Subtitle C regulation. As explained 
previously, the Pit water was not reused to wash drums or manufacture FreezeCon, and was a 
solid waste. The Pit was a tank dedicated to storing waste generated by line-flushing and drum­
washing activity. Line-flush and drum-rinsate would drain through the acid pad into the Pit 
where it was stored as Pit water until it reached a certain volume, when it would be pumped into 
the adjacent AST. When the AST became full, the Pit water would be shipped off site for 
disposal. Because the Pit handled only waste, there would have been little incentive to maintain 
or operate it in a way that would secure the contents against a release into the environment. See 
45 Fed. Reg. at 72,025. The Pit did not store a product or raw material, and no manufacturing 
process occurred within. The§ 261.4(c) Exemption does not apply, and the Pit sludge and Pit 
water were subject to regulation as hazardous waste. 

Further, even if the Pit water was reused as Respondents claim, the 40 C.F.R. § 261.4(c) 
exemption still would not apply.94 First, Respondents' argument that "Chem-Solv's core 
business of repackaging chemicals from bulk storage containers into drums suitable for sale and 
distribution to its customers falls within the definition of' manufacturing,"' and that the Pit is 
therefore an MPU, is overbroad. SeeRs' Reply Br. at 17. Section 261.4(c) identifies specific 
categories of units that may qualify for the § 261.4( c) Exemption based on their function in an 
industrial or manufacturing process. Respondents' logic would allow every tank, hose, or 
pipeline associated with industry or manufacturing to be an MPU, and its contents exempt from 
hazardous waste regulation, without regard to the unit's specific function. 

Respondents' particular argument that its drum washing falls within the definition of 
"manufacturing" because it was "performed according to organized plans and with division of 
labor" is not persuasive. Rs' Br. at 17 (citing Gen. Motors Auto. - N. Am., RCRA (3008) Appeal 
No. 06-02, slip op. at 107 & n.54, 2008 EPA App. LEX IS 30 at * 199 & n.54 (EAB, June 20, 
2008)). The Environmental Appeals Board has noted that while the terms "manufacturing" and 
"manufacturing process unit" are not defined by statute or regulation, "[t]he ordinary, every day 
meaning of 'manufacturing' is 'to make (as raw material) into a product suitable for use .... '[;] 
to make from raw materials by hand or by machine ... [;] to produce according to an organized 
plan and with division oflabor .... "' General Motors Auto. -N. Am., RCRA (3008) Appeal 
No. 06-02, slip op. at 107 n.54, 2008 EPA App. LEXIS 30 at *199 n.54 (EAB, June 20, 2008) 
(quoting Webster's Third New International Dictionary 1378 (Philip Babcock Gave ed., 1993)). 
Read in its entirety, this definition implies that "manufacturing" entails an element of creation or 
transformation as raw materials or components are turned into substantively different products. 
This creative element is emphasized in the definition of"manufacturer" found in Black's Law 

94 The parties did not address whether the Pit might be a lined surface impoundment not eligible 
for the§ 261.4(c) Exemption. 
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Dictionary, i.e. "A person or entity engaged in producing or assembling new products." Black's 
Law Dictionary 1050--51 (9th ed. 2009) (emphasis added). 

Respondents' focus on the "organized plan" and "division oflabor" for washing off some 
dusty barrels ignores the transformative element inherent in the definition of"manufacture," and 
ignores that the washing process began and ended with finished drums. Indeed, the drums only 
needed to be washed because ehem-Solv chose to store some of them outside in dirt and grass, 
or would spill material upon the drums while filling them. Under the circumstances described, 
the act of cleaning dirty drums was simply not the same as "manufacturing" clean drums. 

This becomes evident when trying to discern the Pit's role in the alleged manufacturing 
process. The examples ofMPUs provided in the preamble to the final rule enacting the 
§ 261.4( c) Exemption include "distillation columns, flotation units, and discharge trays of 
screens," all methods of separating materials, and "cooling towers" which remove heat from a 
process. 45 Fed. Reg. at 72,025. In the described drum-washing process, the entire 
"manufacture" ofthe clean drum occurred in the open on the acid pad, and the rinsate would 
drain to the Pit and become Pit water. No intentional physical or chemical change would occur 
in the Pit95 as part of the alleged manufacturing process, distinguishing the Pit from the examples 
ofMPUs in the preamble. Instead, the Pit's sole function was to collect the rinsate for potential 
disposal or reuse (according to Respondent). The Pit is comparable to the drum of the solvent­
based parts washer described in the May 1986 Hotline Report and December 1986 Hotline 
Summary because both are mere catch basins for used, and sometimes spent, material. The Pit is 
also comparable to the manifold described in the eotsworth Memorandum because both are 
ancillary to the alleged manufacturing process, and both hold or convey solid waste at least part 
of the time. For these reasons, ifthe Pit water was reused to wash drums as Respondents claim, 
the Pit would be a waste storage unit rather than an MPU. 

The Pit also could not have been a product or raw material storage tank. Respondents 
claim the Pit water was used as a "product" or "raw material" in the manufacture ofFreezeeon. 
Evidence shows that in 2006, ehem-Solv used 10,000 gallons of"water" in the manufacture of 
Freezeeon, while paying to dispose of77,928 gallons of Pit water as waste.96 ex 21 at 654, 
805-32; RX 3 at 18-24. In 2007, ehem-Solv used 14,636 gallons of"water" in Freezeeon, and 
disposed of 42,483 gallons of Pit water as waste. ex 21 at 652-54, 833-52; RX 3 at 25-33. 
ehem-Solv's production of Pit water far outpaced its production ofFreezeeon. The 

95 Though the evidence shows that the chemical composition and pH of the Pit water was highly 
variable, these alterations were incidental to industrial activity occurring around the acid pad 
and, save for the neutralization of the Pit water prior to disposal, unintentional. See Tr. I 75-76; 
ex 19 at 374. The variable, often random nature ofthe changes illustrates that the composition 
of the Pit water was not relevant to any manufacturing or production processes occurring at the 
facility. 

96 In 2006 ehem-Solv was using the services of HOH to dispose of Pit water. HOH stopped 
accepting Pit water from ehem-Solv in October of that year, and ehem-Solv did not find another 
waste hauler to collect the Pit water until April 2007. ex 19 at 375, 387; ex 21 at 795-833; Tr. 
I 96; Tr. IV 220. 
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overwhelming majority ofthe Pit water was always destined to be disposed of as solid waste, 
and Pit's primary purpose was storing that solid waste. See supra Part IV.A.iii.a.3. Under the 
circumstances, the Pit water was a "waste" rather than a "product" or "raw material," and the Pit 
was a waste storage unit rather than a product or raw material storage tank. 

For the foregoing reasons, the exemption from regulation set forth in 40 C.F.R. 
§ 261.4( c) does not apply in this case, and the Pit water and Pit sludge were subject to regulation 
as hazardous waste. 

e. Storage & Quantity ofthe Pit Water & Pit Sludge 

"Storage" is defined by regulation to mean ''the holding of hazardous waste for a 
temporary period, at the end of which the hazardous waste is treated, disposed of, or stored 
elsewhere." 40 C.F.R. § 260.10. Preponderant evidence establishes that on May 23, 2007, the 
Pit water and Pit sludge were hazardous wastes identified or listed under 40 C.F.R. Part 261, 
subject to regulation under 40 C.F.R. Parts 124, 262-65, 268, and 270-71. A sample of Pit 
sludge taken on January 24, 2008, confirmed that the Pit sludge continued to be hazardous as of 
that date. CX 63 at 1797-99; Tr. III 99-1 00; Tr. IV 241; see Tr. II 84-85, 103-07 (discussing 
report). 

On June 1, 2007, Respondents shipped 4,872 gallons of Pit water, weighing 40,580 
pounds, off site for disposal as nonhazardous waste. CX 21 at 654. The previous shipment of 
Pit water had been sent on April 27, 2007, and had consisted of 3,500 gallons weighing 28,740 
pounds.97 /d. The evidence therefore shows that Respondents stored hazardous waste in the 
form of Pit water at the facility from May 23, 2007, until June I, 2007, for a total of nine days. 

On February 20, 2008, Respondents shipped thirty-five drums containing Pit sludge, 
weighing 17,500 pounds, or 7,937.9 kilograms, off site for disposal as hazardous waste. First Jt. 
Stip. ~ 31; CX 23 at 1083, 1127-28. Respondents did not dispose of any Pit sludge between 
May 23, 2007, and February 20, 2008, supporting the conclusion that hazardous waste in the 
form of Pit sludge was stored at the facility for a total of274 days. 

Respondents claim that the quantity of Pit sludge accumulated cannot be determined 
because the drums ofPit sludge were "filled to varying depths" and contained non-sludge 
material at the time of disposal. Rs' Br. at 9, 20-22. Specifically, Mr. Tickle and Mr. Austin 
testified that when the wall around the Pit was demolished prior to cleanout, "a significant 
amount of concrete" fell into the Pit and was "co-mingled with the solids" in the Pit tank. Tr. IV 
244; see Tr. III 140-42 (Mr. Tickle describing the removal ofthe Pit). Respondents also argue 
that the drums of Pit sludge "were not weighed, as Chem-Solv paid for their removal on a dollars 
per container basis." Rs' Br. at 21 (citing Tr. IV 242). 

97 A shipment of3,500 gallons of pure water, at approximately 8.34 pounds per gallon, would 
weigh 29,190 pounds. See Chern. Dictionary, supra note 9, at 935. This suggests that the Pit 
water disposed of on April 27, 2007, contained appreciable quantities of chemicals with a density 
lower than that of water. 
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Attachment 3 





Appendix A: List of Excluded and Exempt Materials 

SOLID WASTE EXEMPTIONS (§261.2) 

§261.2(c)(l)(ii)- Recycled commercial chemical products (CCPs) applied to the land 
when that is their ordinary manner of use (e.g., the U036 pesticide chlordane placed on 
farm crops) 

§261.2(c)(2)(ii) - CCPs recycled to produce a fuel or directly re-bumed are not a solid 
waste if they are themselves fuels (e.g., off-specification jet fuel sent for use in making 
virgin jet fuel) 

§261.2(c)(3)- Sludges exhibiting a characteristic of hazardous waste that are reclaimed 
(e.g., characteristic sludges recovered from the bottom of a wastewater treatment unit 
(WWTU) at a silver recovery facility sent for reclamation) 

§261.2(c)(3)- By-product exhibiting a characteristic that is reclaimed (a slag from high 
temperature metals recovery (HTMR) sent for reclamation) 

§261.2(c)(3)- CCPs listed in §261.33 and other characteristic-only chemicals and CCPs 
reclaimed (not including manufactured articles) (e.g., an unused bottle of Acetone with 
an expired shelf life is sent for reclamation) 

§261.2(c)(4)- CCPs speculatively accumulated before reclamation (e.g. bottle of off­
specification unused acetone on a shelf for 3 years prior to reclamation) 

§261.2(e) Materials that are not solid wastes when recycled without being reclaimed: 
(i) - Materials used or reused as ingredients to make a product without being 
reclaimed (e.g., carbon tetrachloride still bottoms used to produce 
tetrachlorethylene) 
(ii) - Materials used or reused as effective substitutes to make a product without 
reclamation (hydrochloric acid by-product from chemical manufacturing used by 
the steel industry for pickling steel) 
(iii)- Materials returned as a feedstock to the original process where generated 
without being reclaimed (e.g., emission control dust sent to a primary zinc 
smelting furnace) 



DERIVED-FROM WASTE EXEMPTIONS (§261.3) 

§261.2(c)(2)(ii)(A)- Waste pickle liquor sludge generated from the lime stabilization of 
spent pickle liquor from the iron and steel industry (SIC codes 331 and 332) 

(B) - Waste from burning petroleum wastes exempted from regulation by 
§261.6(a)(iii) and (iv) (i.e., wastes from the burning of exempt hazardous 
waste petroleum fuels) 
(C) - Non-wastewater residues, such as slag resulting from high 
temperature metals recovery (HTMR) processing of K061, K062, or F006 
waste 
(D) - Biological treatment sludge from certain wastes listed in §261.32 
(E)- Catalyst inert support media separated from one of the following 
wastes listed in §261.32: K171 and K172) 

EXCLUSIONS FROM DEFINITION OF SOLID WASTE (§261.4(a)) 

§261.4(a)(1) -Domestic Sewage and Mixtures of Domestic Sewage that pass through a 
sewer system to a publicly owned treatment works (POTW) 

Ex.: A hazardous wastewater that exhibits the characteristic of lead from a 
smelter is excluded from the definition of solid waste at the point that it enters 
the pipe where it will mix with domestic sewage and travel to a POTW 

§261.4(a)(2) - Point source discharges that are subject to 402 of the Clean Water Act 
(CWA) 

Ex.: A pipe at an industrial hazardous waste facility that is subject to 402 of the 
CW A releases a waste excluded from the definition of solid waste since it is 
already regulated under the CW A 

§261.4(a)(3) - Irrigation return flow from agricultural land that returns to the water 
basin 

Ex.: Return flows from agricultural lands carrying pesticides or fertilizers are 
excluded from the definition of solid waste despite the fact that these return 
flows may exhibit hazardous waste characteristics. 

§261.4(a)(4) - Radioactive materials (i.e., source, special nuclear, or by-product 
materials) regulated under the Atomic Energy Act (AEA) 

Ex.: a radioactive isotope ate a laboratory that is only hazardous for being 
radioactive is excluded from the definition of solid waste when it is discarded (45 
FR 33066, 33101; May 19, 1980). 



261.4(a)(5) - In-situ mining waste left in place 
Ex.: Solvent passes through the ground collecting the mineral deposit in the 
ground at a mining site and the mineral and solvent mixtures are collected at an 
underground well for evaluation. The solvent contaminated earth is not subject 
to solid waste regulation when it is left in place (45 FR 33066, 33101; May 19, 
1980). 

§261.4(a)(6) - Reclaimed corrosive pulping liquor reused in the pulping process 
Ex.: Used pulping liquor at a pulping plant that is collected and reclaimed in a 
pulping liquor recovery furnace and then subsequently reused in the pulping 
process is excluded from the definition of solid waste provided it is not 
speculatively accumulated. 

§261.4(a)(7) - Spent sulfuric acid that is used to produce virgin sulfuric acid by 
reintroduction into the sulfuric acid production process 

Ex.: A chemical manufacturing plant generates spent sulfuric acid. The spent 
sulfuric acid is reintroduced into the production process which makes virgin 
sulfuric acid as a feedstock. The spent sulfuric acid is not a solid waste when 
recycled in this manner. 

§261.4(a)(8) - Reclamation in an enclosed tank of secondary materials generated during 
production processes and are reusable in those same processes (Closed-Loop Exclusion) 

Ex.: In an agricultural production process a waste xylene is produced which is 
sent to a reclamation unit via pipe where 100% of the xylene is reclaimed and 
piped back to the agricultural production process for use in making a product. 
The waste xylene is not a solid waste provided it is not stored prior to 
reclamation for longer than 12 months. 

§261.4(a)(9) -Spent wood preservatives reclaimed through a series of drip pads 
connected integrally to the production process 

Ex.: A drip pad collects wood preserving solutions at a facility where the pads 
are intimately connected with the production process. The spent preservatives 
are collected and reclaimed through a series of drip pads and are used again as 
wood preserving solution at the facility after being reclaimed. The spent 
solutions are not solid wastes provided the facility claiming the exclusion meets 
all of the criteria of the exclusion 

§261.4(a)(10) - Certain coke byproduct wastes (both listed and characteristic) which are 
recycled to either coke ovens, the tar recovery process as feedstock or mixed with coal 
tar prior to coal tar refining or sale 

Ex. Tar decanter sludge (listed waste K037) is recycled to the tar recovery 
process and is thus not a solid waste when recovered in this manner. 



§261.4(a)(ll) - Splash condenser dross residue (SCDR) used as a source of zinc in zinc 
recovery operations 

Ex.: A high temperature metal recoveries operation (HTMR process) produces 
an SCDR which is sent off-site in drums and is never placed on the land prior to 
recovery in zinc recovery operations. Because the SCDR is appropriately 
managed and recovered it is not a solid waste. 

§261.4(a)(12) - Oil-bearing secondary materials (i) and Recovered oil (ii) when this oil is 
generated from appropriate sources and is recycled back into the petroleum refinery 

Ex. # 1: A characteristic sludge generated in the distillation step in a refining 
process making lubricant oils is recycled back into the refining process and is 
therefore not a solid waste (§261.4(a)(12)(i)). 
Ex. #2: Oil recovered from petroleum industry field operations that exhibits the 
characteristic of ignitability is sent to a refinery where it is inserted into the 
coking process prior to catalytic cracking. This waste is therefore excluded from 
the definition of solid waste (§261.4(a)(12)(ii)). 

§261.4(a)(13) - Processed scrap metal, unprocessed home scrap metal and unprocessed 
prompt scrap metal going for recycling 

Ex.: A metal working shop generates scrap metal that is chopped and sent from 
reclamation, because this metal was chopped it qualifies as processed scrap metal 
excluded from the definition of solid waste. 

§261.4(a)(14)- Shredded circuit boards being recycled 
Ex.: A computer company shreds unwanted circuit boards and puts them in a 
container to destroy their proprietary information and to fit more metal per cubic 
inch of container. Provided the boards are free of mercury relays switches and 
batteries and are reclaimed, they are not a solid waste. 

§261.4(a)(15) - Pulping condensates from kraft mill steam strippers burned on-site 
Ex.: At a kraft pulping mill an air steam stripper is cleaned and methanol gas 
which remains is not a solid waste provided it is condensed to liquid and burned 
as fuel at the facility 

§261.4(a)(16) - Fuels comparable to virgin fuels which are to be used in manners similar 
to the way fossil fuels are used (Comparable Fuels Exclusion) 

Ex.: An as generated listed waste solvent at a facility with a heating value of 
10,000 BTU /lb, a viscosity of 45 cs as fired, and constituent specification; below 
the levels in 261.38 Table 1, is excluded from the definition of solid waste when 
the generator and burner of the waste fuel comply with the 261.38 requirements. 

§261.4(a)(17) - Secondary materials within the primary mineral processing industry that 
are legitimately recycled to recover minerals 



Ex.: A characteristic by-product to be recycled within the primary mineral 
processing industry that is stored on an approved pad and not speculatively 
accumulated or placed on the land is not a solid waste 

§261.4(a)(18) - Petrochemical recovered oil from associated chemical manufacturing 
facilities when the oil is recycled to a petroleum refinery 

Ex.: An organic chemical manufacturing facility physically adjacent to a 
petroleum refinery, pipes recovered oil characteristic for benzene to the 
neighboring petroleum refinery. The recovered oil is not a solid waste. 

§261.4(a)(19) - Spent caustic solutions from petroleum refining liquid treating processes 
used as a feedstock in the production of certain acids 

Ex.: Spent caustic solutions generated at a facility where they are managed 
carefully in tanks and shipped to a petroleum facility to be used as a feedstock to 
produce cresylic and naphthenic acids is not a solid waste. 

EXCLUSIONS FROM DEFINITION OF HAZARDOUS WASTE (§261.4(b)) 

§261.4(b)(l)- 11Household Hazardous Waste11 generated primarily in the home and is 
composed of wastes generated by consumers in their homes 

Ex.: Paint waste used to paint a chair in a bunkhouse is not a hazardous waste 
when discarded. 

§261.4(b)(2)- Agricultural waste returned to the ground as fertilizer or soil conditioners 
Ex.: Crop residues and manures are not hazardous wastes when they are used to 
fertilize farmland. 

§261.4(b)(3)- Mining overburden removed to gain access to a surface mine 
Ex.: Earth and rocks the exhibit a hazardous waste characteristic for lead that are 
removed to access an underlying gold mineral deposit being mined are not 
hazardous wastes. 

§261.4(b)(4) -Fossil fuel combustion wastes (fly ash waste, bottom ash waste, slag 
waste, and flue gas emission control waste) generated primarily from the combustion of 
coal or other fossil fuels 

Ex.: A local electric utility boiler called a pulverizer produces hundreds of 
thousands of pounds of fly ash and bottom ash per year from burning coal. 
These wastes are contained in surface impoundments and are not hazardous 
wastes. 

§261.4(b)(5)- Wastes associated with the exploration of natural gas and geothermal 
energy 



Ex.: Drilling fluids and wastewater produced at an oil rig extracting crude oil 
from the earth, are not hazardous wastes. 

§261.4(b)(6)- Wastes that fail the characteristic exclusively for chromium generated in 
certain processes and managed under certain conditions and are not hazardous for any 
other reason (note: exclusion very specific) 

Ex.: The leather tanning industry produces chrome trimmings as a result of 
using trivalent chromium in its leather tanning processes. The chrome 
trimmings are not hazardous wastes when managed and disposed in non­
oxidizing environments. 

§261.4(b)(7)- Solid waste from the extraction, beneficiation, and processing of ores and 
minerals and certain solid wastes from mineral processing (note: exclusion very specific 
with regard to mineral processing wastes) 

Ex.: At a primary mineral processing facility, a metal waste pile is produced as 
the direct result of performing magnetic separation (a beneficiation step). The 
waste metal pile is not a hazardous waste since it is produced as a result of its 
unique associate with a beneficiation operation at a primary mineral processing 
facility. 

§261.4(b)(8)- Cement kiln dust (CKD) waste 
Ex.: CKD at an industrial cement facility is produced in cementing processes 
from the control of stack emissions, and contained in tanks. CKD which will 
eventually be sent to a landfill or for use in agricultural products is not a 
hazardous waste. 

§261.4(b)(9) - Discarded arsenical treated wood hazardous for D004-D017 when the 
waste is generated by persons utilizing the wood for its intended end use 

Ex.: At an industrial facility arsenical treated wood (D004 characteristic for 
arsenic only), is torn up from a terrace and sent for disposal. This wood is not a 
hazardous waste. 

§261.4(b)(10) -Petroleum contaminated media and debris (D018 through nJ43 only) 
subject to Underground Storage Tank corrective action (part 280) 

Ex.: A gas station with a leaking tank containing benzene is undergoing 
corrective action under Part 280 and therefore does not need to dispose of the 
soil wastestream characteristic for benzene (D018) as hazardous waste. 

§261.4(b)(11)- Injected groundwater (exclusion withdrawn) 

§261.4(b)(12)- Chlorofluourocarbon refrigerants (CFCs) from totally enclosed heat 
transfer equipment provided the refrigerant is reclaimed for further use 



§261.4(b)(13)- Punctured, crushed and gravity hot drained non-teme plated used oil 
filters 

Ex.: A light-duty automotive non-teme filter that is gravity drained for twelve 
hours and then crushed is not a hazardous waste. 

§261.4(b)(14)- Used oil re-refining distillation bottoms used as feedstock to 
manufacture asphalt products 

Ex.: A processor of used oil that produces are-refining distillation bottom that it 
sells to asphalt producers who will use the bottom as a feedstock, has a waste 
which is not subject to hazardous waste regulation. 

§261.4(b)(15)- Temporary exclusion for leachate or gas amdensate where certain listed 
wastes were disposed (K169-K172), if these listed wastes are generated after February 8, 
1999 and disposed before February 13,2001 (one exception in 261.4(b)(15)(v)) 

Ex.: Leachate generated from a landfill containing waste codes K169 and 
K171that were generated and disposed prior to February 8, 1999, is shipped to a 
POTW regulated under 307(b) of the Clean Water Act (CWA) and is therefore 
not a hazardous waste. 

CONDITIONALLY EXEMPT HAZARDOUS WASTE 

§261.4(c) - Conditional exemption for a hazardous waste generated and contained in a 
manufacturing process tank, product or raw material storage vehicle or vessel a 
product or raw material pipeline or a manufacturing process unit 

Ex.: A manufacturing process unit that makes chemical coatings generates a 
sludge in the same tank where manufacturing of chemicals is conducted. The 
sludge is characteristic but remains in the tank for several months and is not 
removed until the unit ceases operation (refore 90-days after the unit ceases 
operation). The sludge is not a regulated hazardous waste until it is removed 
from the tank. 

§261.4(d)- Samples collected for testing during the time that they are managed 
correctly before their actual disposal 

Ex.: A sample of soil contaminated with lead is sent to a laboratory for testing to 
determine whether it exhibits any hazardous waste characteristics. The soil 
sample is not a regulated hazardous waste (even if it proves to be hazardous) 
during the time that the sample is collected, transported by a licensed transporter 
(complying with DOT and USPS requirements), stored before and after testing at 
a laboratory, and appropriate records are kept. The sample becomes a 
hazardous waste when the laboratory determines left over sample or residue to 
be hazardous or when samples. or residues are determined to be hazardous by 



the generator to which the samples or residues were sent back under contractual 
agreement. 

§261.4(e)- Treatability study samples collected by a generator or collector of samples 
for the purpose of testing to determine a wastes amenability to treatment, or a variety of 
other reasons listed in the definition of a treatability study in §260.10 

Ex.: 1000 kg of characteristic contaminated soil is sent to a laboratory to 
determine whether the wastestream is amenable to treatment through 
bioremediation. The waste samples are not subject to regulation at the collection 
facility, in transport to the laboratory, during storage at the laboratory prior to 
treatment, and during return transportation under contract agreements. 
Provided the conditions of the exclusion are complied with, the generator 
(collector), and the waste are not subject to hazardous waste regulation during 
the above circumstances except if the waste is tested as hazardous at the 
generator facility upon return of the waste from the laboratory. 

§261.4(£) - Samples undergoing treatability studies and laboratories or testing facilities 
conducting the studies are not subject to RCRA hazardous waste regulations 

Ex.: A sample of waste that arrives at a facility for study is not subject to 
hazardous waste regulation during the time that it undergoes study, nor is the 
laboratory storing the waste subject to hazardous regulation, provided the 
laboratory complies with waste feed quantity limitations, storage limitations, and 
the notification and recordkeeping requirements of the exclusion. After the 
study ceases, the remaining samples and residues must be tested to determine if 
they are hazardous and managed according to all applicable hazardous 
regulation either by the laboratory or the generator if the waste samples are sent 
back to the generator under contract 

§261.4(g) - Dredged material permitted to be managed under the Marine Protection, 
Research, and Sanctuaries Act (MPRSA), the U.S. Army Corps. Of Engineers (Corps) 
and certain permits under the Corps Civil Works projects 

Ex.: The Norfolk harbor in the state of Virginia is dredged and a very large 
volume of material is recovered that will be disposed into the ocean at a 
designated site under the MPRSA. The dredged material is not subject to 
regulation under RCRA when it is managed and disposed under the terms of the 
MPRSA permit. 

§261.5- Conditionally Exempt Small Quantity Generators (CESQGs) generate less than 
1kg of acute hazardous waste in a calendar month or less than 100kg of hazardous 
waste in a calendar month. CESQGS are not subject to substantial hazardous waste 
regulation provided the waste is in compliance with the standards in §§261.5(e)- G). 
(e.g., A generator that produces only 50 kg of hazardous spent solvent in a calendar 
month is not subject to substantive hazardous waste regulation, including the 



requirement to obtain an ID, number, initiate a manifest, or comply with export 
requirements) 

RECYCLING EXEMPTIONS (§261.6) 

§261.6(a)(2)(i) - Recyclable materials used in a manner constituting disposal when 
meeting the requirements of subpart C in part 266 (e.g., An asphalt product placed on 
the land made from hazardous spent materials that underwent a chemical change after 
being produced at a cement company) 

§261.6(a)(2)(iv) -Spent lead acid batteries being reclaimed that are subject to Part 266 
Subpart G (e.g., a hazardous lead acid battery generated from a facility vehicle is not 
subject to regulation as a hazardous waste including manifest requirements waste 
regulation at the generator's site, the collection facility and the recycling facility 
provided the recycling facility complies with a limited set of provisions) 

§261.6(a)(3)(ii)- Scrap metal that is not excluded being reclaimed (e.g., a metal pipe 
being sent for lead smelting) 

§261.6(a)(3)(iii) - Fuels produced from reinserting oil-bearing hazardous wastes into the 
refining process before a refining step (e.g., light oil fuel produced at a facility that 
recycles hazardous waste sludges generated within the petroleum industry as 
feedstocks with normal process streams) 

§261.6(a)(3)(iv) - Fuels produced from oil-bearing hazardous wastes recovered from 
petroleum refining, production and transport, provided fuels meet the oil specifications 
in §279.11 

(A} - Fuels from processes that do not use distillation or do not produce 
products from crude oil (e.g., heavy gas oil produced at a facility that is 
not a petroleum refinery but distills recovered oil generated in the 
petroleum industry and combines other chemicals in a process to produce 
the desired fuel. Such a process would not use crude oil) 
(B) - Fuels from wastes reintroduced into the refining process after the 
point where contaminants are removed (e.g., jet fuel at a refinery 
produced from recovered oil generated in the petroleum transport process 
that is reinserted after the catalytic cracking step) 
(C)- Oil reclaimed from oil-bearing hazardous wastes that is not 
reinserted into the refining process (e.g., recovered oil from a refinery tank 
is declared a marketable fuel as is without refining it) 

§261.6(a)(4)- Used oil that is recycled and is hazardous only because it exhibits a 
characteristic at the point of generation 



MILITARY MUNITIONS EXEMPTIONS 

§266.202- An unused military munition being repaired reused, recycled, reclaimed, 
disassembled, reconfigured, or otherwise subjected to materials recovery activities is 
not a solid waste 

§266.202 - Military munitions in transport by the government according to specific 
guidelines is not subject to hazardous waste regulation 
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9441.1990(13a) 

RCRA/Superfund/OUST Hotline Monthly Report Question 

May 1990 

5. 40 CFR Section 261.4(c) Hazardous Wastes Which Are 
Exempted From Certain Regulations 

A petroleum refining facility, which generates more than 
1000 kilograms of hazardous waste per month, operates a 
heat exchanger as part of the refining process. A sludge 
forms inside the heat exchanger. Periodically this sludge 
is cleaned out of the heat exchanger and managed as 
listed hazardous waste KOSO. According to 40 CFR Section 
261.4(c) a hazardous waste generated in a manufacturing 
process unit is exempt from regulation until the waste 
exits the unit, or the waste remains in the unit more 
than 90 days after the unit ceases to be operated for 
manufacturing purposes. If the refining facility 
disconnects the heat exchanger and ships it off-site for 
cleaning within 90 days, would the exemption in Section 
261.4(c) apply? 

No, the 40 CFR 261.4(c) exemption is not available in this 
situation. Although the exemption is available for hazardous waste 
in transport vehicles or vessels, which may be moved to a central 
facility for cleaning (see 45 FR 72026, October 30, 1980), EPA does 
not interpret the exemption as applying to manufacturing process 
units, associated non-waste treatment units, or product/raw 
material storage tanks (that are stationary during operation) if 
those units are disassembled for cleaning off-site. As stated in 
the October 30, 1980, Federal Register (45 FR 72025), the incentive 
to maintain the unit's integrity to prevent leaks or unintended 
releases of products is substantially reduced when the unit is 
taken out of operation. Likewise, there would be loss of the unit's 
structural integrity if it were to be disassembled for off-site 
shipment, with a potential for hazardous waste releases. Thus the 
40 CFR 261.4(c) exclusion is not available to manufacturing units, 
associated non-waste treatment units, and product/raw material 
storage tanks that are to be shipped off-site for cleaning. 
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9441.1986(45) 

RCRA/SUPERFUND HOTLINE MONTHLY SUM:MARY 

MAY86 

1. Small Quantity Generators/Parts Washers/Waste Counting 

An owner I operator ( o I o) of a service station leases a parts washer 
containing mineral spirits from the Safety-Kleen Corporation. The 
o/ o uses the mineral spirits on a daily basis to degrease parts 
on-site. The spent mineral spirits exhibit a flash-point less 
than 140o F. The o/ o's written contract with Safety-Kleen requires 
Safety-Kleen to collect the mineral spirits for reclamation and to 
deposit regenerated or new mineral spirits at the service station 
every eight weeks. The o/o is a "100-1000 kg/mo generator" of 
hazardous wastes. 

When, if ever, do the o/ o's mineral spirits become regulated as a 
hazardous waste? According to the revised small quantity generator 
regulations which appeared in the March 24, 1986 Federal Register, 
are the mineral spirits counted in determining the amount of 
hazardous waste generated? 

Section 261.4(c) exempts "[a] hazardous waste which is 
generated ... in a manufacturing process unit or an associated 
nonwaste-treatment-manufacturing unit" from regulation under 
Parts 262 through 265 and the notification requirements of 
Section 3010 of RCRA. The material is only subject to 
regulation when it is removed from the unit in which it was 
generated or if the material remains in the unit for more than 
90 days after the unit ceases to be operated for manufacturing 
purposes. In this specific case, the parts washer leased from 
Safety-Kleen is functioning as a manufacturing process unit. 
The parts washer is a containerized unit used in degreasing 
operations. Therefore, the mineral spirits will not be subject 
to regulations under Parts 262-265,270,271, 124, and Section 
3010 until they are emptied from the parts washer container 
or until they remain within a nonoperational parts washer for 
more than 90 days, whichever occurs first. 

Under the March 24, 1986 rules, waste exempt from some regulations 
under §261.4(c) are not counted. As long as the waste is exempt 
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under §261.4(c), it need not be counted. However, the mineral 
spirits would be counted in determining the amount of hazardous 
waste generated on-site as soon as the mineral spirits are 
removed from the parts washer unit or after they remain in the 
non-operating unit for more than 90 days. If the mineral 
spirits remain within the parts washer unit for 90 days or 
less after the unit ceases operation, then they will not be 
counted towards the quantity determination of the service 
station o/o. 

Source: Maureen Smith (202) 382-7703 
Matthew Straus (202) 475-8551 

Research: Margaret Kneller 
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9441.1986(96) 

RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY 

DECEMBER86 

1. Wastes Generated in Process Units 

When, if ever, is waste which is generated in a Safety-Kleen parts 
washer regulated under RCRA? 

In a May 1986 memorandum "Monthly Reports-RCRA/Superfund Industry 
Assistance Hotline Report for May 1986", EPA addressed the 
regulatory status of parts washers leased from the Safety-Kleen 
Corporation. At that time, the Agency viewed these parts 
washers as manufactured process units. Consequently, the 
wastes generated in the parts washers would be subject to the 
exclusion in §261.4(c) and thus would not be regulated unless 
removed from the unit or until they had remained in the unit 
more than 90 days after the unit ceased to be operated. 

Since that time, the Agency has studied this issue further 
and has determined that Safety-Kleen parts washers cannot be 
viewed as manufacturing process units. It is the Agency's 
understanding that Safety-Kleen parts washers usually consist 
of some sort of cleaning apparatus attached to the top of a 
drum of solvent material. Solvent is drawn up into the cleaning 
apparatus for use and is discharged back into the drum afterward. 
Following a period of use, the solvent in the drum becomes too 
contaminated to clean effectively. Periodically, someone from 
Safety-Kleen exchanges a fresh cleaning unit for the spent 
unit, which he will then transport to a Safety-Kleen facility 
for recycling. In other situations, the cleaning apparatus 
is removed at the operator's site and placed atop a fresh drum 
of solvent. Frequently, an operator will accumulate several 
drums of spent solvent in this manner before the Safety-Kleen 
worker arrives to replace the spent solvent drums with fresh 
drums. 

When the solvent can no longer be used effectively, it is 
classified as spent material. A special material sent for 
reclamation is regulated as a solid waste under RCRA §261.2(c). 
Furthermore, if the waste is listed in Subpart D of Part 261 or 
exhibits any of the characteristics identified in Subpart C of 
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Part 261, then the waste is also regulated as hazardous waste 
under RCRA. Consequently, when the operator decides the solvent 
has become too contaminated for further use, it becomes regulated 
as 'h..,.,..., .. d,...·u~ ···-~~"' Th"' '"'P"'--t"¥ -·..:11 th--- r~o~~ - ~-~~-a'"o-...... a.c:.~&.4...\: V \.:) WYU~ h.... i'-" V \..LU V.I. YVl.ll U.Ab --- Ute;- (::1. 5CJ..lC1. l J. 

of hazardous waste when the cleaning apparatus is removed from 
the drum. 

Source: Bob Axelrad (202) 475-8551 
Matt Straus (202) 475-8551 
Maureen Smith (202) 382-7703 

Research: Kris Andersen 
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9441.1994(07) 

United States Environmental Protection Agency 
Washington, D.C. 20460 
Office of Solid Waste and Emergency Response 

March 24,1994 

MEMORANDUM 

SUBJECT: Definition of Spent Material 

FROM: Michael Shapiro, Director 
Office of Solid Waste 

TO: Hazardous Waste Management Division Directors 
Regions 1-X 

The purpose of this memorandum is to clarify when a secondary 
material meets the definition of "spent material." A spent material 
is "any material that has been used and as a result of 
contamination can no longer serve the purpose for which it was 
produced without further processing." 40 CFR §261.1(c)(1). A number 
of EPA Regions have requested assistance from EPA Headquarters on 
making regulatory determinations for secondary materials that may 
meet the regulatory definition of spent material. For many 
secondary materials this determination is important because spent 
materials being reclaimed are solid wastes. 40 CFR §261.2(c)(3). 
However, sludges and byproducts that exhibit a characteristic of a 
hazardous waste and commercial chemical products (whether listed or 
characteristic) are not solid wastes when reclaimed. 40 CFR 
§261.2(c). 

In particular, EPA Headquarters has been asked whether in 
order to meet the definition of spent material, a material must: 1) 
be spent _as a result of contamination, and 2) be nonfunctional in 
the sense that it could not continue to be used for its original 
purpose. We have consistently interpreted this definition as 
applying to "materials that have been used and are no longer fit 
for use without being regenerated." 50 FRat 618 (January 4, 1985); 
48 FRat 14476 (April4, 1983). We thus consider "contamination", 
as used in the definition of spent material, to be any impurity, 
factor or circumstance which causes the material to be taken out of 
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service for reprocessing. (See also 50 FR at 624, indicating that 
the reference to contamination was added to clarify that a material 
such as a solvent may continue to be used for its original, though 
not identical, purpose and not yet be classified as a solid waste.) 

Similarly, we consider the part of the definition stating that 
a spent material "can no longer serve the purpose for which it was 
produced" as being satisfied when the material is no longer serving 
its original purpose and is being reprocessed instead. EPA has 
consistently maintained this interpretation since it promulgated 
the definition of spent material (see footnote 1). 

This is the only interpretation that makes environmental 
sense, since once used materials are taken out of service and sent 
for reclamation they pose the same potential risks and are handled 
in the same manner regardless of the reason they are taken out of 
service. Put in terms of a specific example, lead acid batteries 
that are taken out of service and sent to a lead reclaimer pose the 
same risks and are handled the same way no matter how many or how 
few physical and chemical impurities they contain, and no matter 
how much or how little the presence of impurities contributes to 
the decision to stop using the battery in the first place. See 
United States v. Ilco Inc., 996 F. 2d 1126 (11th Cir. 1993), where 
the court held that all batteries sent to a secondary lead smelter 
for recovery were "spent materials" without regard for the reason 
the batteries were taken out of service. 

As another example, when a generator removes mercury-bearing 
thermostats from buildings as part of an upgrade to the building's 
heating system, the thermostats could continue to be used for the 
remaining portion of their useful lives. However, assuming the 
generator intends to ship these thermostats to a reclamation 
facility for mercury recovery, these thermostats would be 
considered to be spent materials irrespective of the reason for 
their removal and the fact that the thermostats were potentially 
capable of being used as thermostats in another building. 

Background/ Analysis 

Under RCRA Subtitle C regulations, a spent material is "any 
material that has been used and as a result of contamination can 
longer serve the purpose for which it was produced without 
processing." 40 CFR §261.1(c)(l). This definition was promulgated 
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in the 1985 final rule amending the definition of solid waste. 50 
FR 614, January 4, 1985. 

The preamble to the final rule makes it clear that the "as a 
result of contamination" language was added to avoid classifying as 
waste a used material that was actually being put to further direct 
use. 50 FR at 624. The preamble gives the example of a solvent that 
is not clean enough to clean circuit boards but still clean enough 
for use as a metal de greaser. 

The reason the "as a result of contamination" language was 
chosen is because many spent materials such as solvents and spent 
activated carbon typically become spent because of impurities. The 
Agency did not intend to restrict the definition of spent materials 
to only those materials which became spent as a result of this type 
of contamination. On the contrary, in the same rule that the Agency 
defined spent material, EPA promulgated regulatory requirements 
under Subtitle C for spent lead-acid batteries being reclaimed. The 
Agency explicitly classified spent lead-acid batteries as spent 
materials in the final rule. 50 FRat 625. These batteries become 
"spent" for a variety of reasons (e.g., overcharging, frozen 
electrolyte, leakage) all of which EPA regards as being 
"contamination" for purposes of the definition. 

Regarding whether a material must be nonfunctional to meet the 
definition of spent material, the fact that a material can continue 
to be used for its original purpose is not relevant to the issue of 
whether or not it is a spent material when it is clear from the 
facts that the material will not be used but instead will be 
treated by reclamation. The mere potential for continued original 
use does not preclude a material from being defined as spent. As 
stated above, the fact that it is actually removed from service 
establishes, as to this generator, that it can no longer serve its 
original purpose. 

If all that were required to avoid RCRA Subtitle C regulation 
would be a showing that a secondary material could continue to be 
used, then generators would be able to circumvent RCRA simply 
through changing their operating practices to remove secondary 
materials just prior to that material being unfit for its original 
use. Thus, spent solvents that are heavily contaminated but might 
still be fit for metal degreasing (even though they were being sent 
to be regenerated into new solvents), spent lead-acid batteries 
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that still had a charge (or were capable of holding a charge), and 
mercury-bearing thermostats removed from buildings sent for 
reclamation would not be subject to RCRA regulation in spite of the 
fact that the generator was no longer using the material but 
instead was sending it to be treated by reclamation. 

Clearly, this result is not consistent with the 
cradle-to-grave purpose of RCRA Subtitle C regulation. Used 
materials taken out of service and sent for reclamation also pose 
the same risks and are handled in the same manner regardless of the 
reason they are taken out of service. For this reason, EPA has 
consistently interpreted spent materials as including materials 
which could continue to be used for their original purpose but are, 
in fact, being taken out of service for reclamation, showing that 
for this generator they can no longer serve the purpose for which 
they were produced (see footnote 2). 

Conclusion 

Because spent materials being reclaimed (or to be reclaimed) 
are within the definition of solid waste, it is important to be 
able to distinguish among spent materials, other categories of 
solid wastes such as sludges, and products which are still in use 
that have not been discarded. Spent materials are distinguished 
from products and other categories of solid wastes in that they 
have been used previously and have been taken out of service and 
are going to be treated by reclamation. Examples of spent materials 
include spent lead-acid batteries, used mercury switches, spent 
solvents, spent catalysts and spent etchants. 

This memorandum states the Agency's consistent interpretation 
of the existing regulations. However, EPA recognizes the issues 
regarding the regulatory definition of spent material and we may 
consider revising the regulatory definition in the future. If you 
have further questions on this issue, please call Mike Petruska of 
my staff at (202) 260-8551. 

cc: Susan Bromm 
Susan O'Keefe 
NEIC, Frank Covington 
ASTSWMO, Tom Kermedy 

1 See 50 FRat 650 (January 4, 1985), indicating that spent 

RO 11822 



batteries, spent mercury, spent acids and caustics remain 
subject to regulation when reclaimed regardless of the 
reason these wastes are removed from service, November 6, 
1986letter from Matt Straus to H. Bzura stating that 
copper etchants sent for reclamation were defined as 
"spent materials (i.e., materials that have been used 
[sic] are no longer fit for use without being 
regenerated, reclaimed, or otherwise reprocessed)." See 
also April14, 1989later from Stephan Cochran to Robert 
Oleszko indicating that ignitron tubes containing mercury 
sent for reclamation were spent materials irrespective of 
the reason that the tube was taken out of service. 

2 See May 20, 1987letter from Matthew Straus to Peter 
Russell indicating that spent pickle liquor becomes a 
spent material/ solid waste when it is removed from 
pickling line baths for reclamation regardless if it can 
continue to be used. See also July 15, 1990 letter from 
Sylvia Lowrance to Ralph Eschborn indicating that 
photographic fixer bath sent for reclamation is a spent 
material even though the solution could continue to be 
used as a fixer. 
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Mr. H. Bzura 

Old Bridge Chemicals1 Inc. 

Old Watetworks Road 
P.O. Box 194 
Old Bridge, NJ 08857 

Dear Mr. Bzura: 

NOV 6, 1986 

This is in response to your letters or October 15 and 16, 1986, regarding the 

regulatory status of the etchants !/ that are used by Old Bridge to manufacture various 
copper salts. Since I wrote you in August 1983, the regulations defining which materials are 
solid and hazardous waste when they are recycled have been amended. See 50 FR 614, 
January 4, 1985. As we've discussed previously, the amended definition adopts the 
approach that for materials being recycled, one must know both what the material is and 

how it is being recycled before determining whether or not it is a Subtitle C waste. Thus, 
under the regulations, any material that is used in a manner constituting disposal (or used to 

produce a product that is placed on the land); used as a fuel (or used to produce a fuel); or 

speculatively accumulated, Y is defmed as a solid waste, and if hazardous, a hazardous 
waste; in addition, certain materials when reclaimed would also be defmed as solid and 

hazardous wastes. At the same time, materials that are used/reused (either as an ingredient 
or feedstock in a manufacturing operation where reclamation does not occur, or as a 

substitute for commercial products) are not defmed as solid wastes. 

In applying the definition to your situation, I agree with you that when etchants are 

used/reused as raw materials in the manufacture of various copper salts (and where 

reclamation does not occur), these materials would not be defined as solid wastes, and 
therefore, not be subject to the hazardous waste rules. 

1! The etchants include copper chloride and copper ammonium chloride. 

Y Speculative accumulation means accumulating wastes that are potentially recyclable, 
but for which no recycling market (or no feasible recycling market) exists, or 

accumulating wastes before recycling, unless 75% of the accumulated material is 

recycled during a one-year period. 

'Jj Commercial chemical products are not solid wastes if speculatively accumulated. 
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In reviewing your May 31, 1983 letter, the use of etchants to produce basic copper sulfate 
(the first process described in your letter) would not constitute solid waste management; that 
is, these materials are not subject to the Subtitle C rules. However, the process to produce a 
copper sulfate solution (the second process described in your letter) would constitute 
reclamation, and therefore, if the etchant is hazardous(!&., is listed in Subpart D ofPart 261 
or exhibits one or more of the hazardous waste characteristics identified in Subpart C ofPart 
261 ), the transportation and storage of these etchants would be subject to the hazardous 
waste rules. J./ With respect to the use of the other "copper by-products" and their regulatory 
status, I would need to have more information before making a determination. 

Please feel free to give me a call if you have any further questions; my telephone number 
is (202) 475-8551. 

Sincerely, 

Matthew A. Straus 
Chief 
Waste Characterization Branch 

Etchants would be defmed as spent materials (!&, materials that have been used are no 
longer fit for use without being regenerated, reclaimed, or otherwise reprocessed). Spent 
materials being reclaimed are defined as solid wastes. See 40 CFR 261.2 (c) (3). 



October 15, 1986 

Mr. Matthew Straus 
U.S. Environmental Protection Agency 
501 - M Street, S.W. (WH-565B) 
Washington, D.C. 20460 

Dear Sir: 

We understand that there have been many changes in the EPA Regulations since I last wrote you. 

Have any of the new regulations been promulgated that would effect Old Bridge Chemicals, Inc.? 

Old Bridge Chemicals purchases the etchants which are a by-product in the manufacture of circuit boards. 
These etchants are as follows: 

1. Copper chloride with a slight amount of excess acid; and 

2. Copper ammonium chloride pH9. 

The above are used as a raw material in the manufacture of various copper salts without first recovering the 
cooper as metal from the solution. 

The process has not changed from the letter I sent you on May 31, 1983, and which you answered by your 
letter of August 17, 1983, copies of which are enclosed. 

Various states have requested a more recent letter than the enclosed copies. 

Thank you for your cooperation in the above matter. 

Ifthere are any questions, please do not hesitate to call. 

A prompt reply would be appreciated. 

Very truly yours, 

OLD BRIDGE CHEMICALS, INC. 



H. Bzura 
Consultant 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

Mr. H. Bzura 
Old Bridge Chemicals, Inc. 
Old Waterworks Road 
P.O. Box 194 
Old Bridge, NJ 08857 

Dear Mr. Bzura: 

In our telephone conversation on August 16, you requested an interpretation regarding the 
regulatory status of your copper sulfate recycling processes under the existing hazardous waste regulations (See 
45 FR 33119, May 19, 1980). .1/'J./ Under these regulations, persons engaging in recycling operations are 
subject to regulations if they are handling a hazardous sludge or material listed as hazardous in 40 CFR 261.31 
or 261.32 whereas materials that are hazardous wastes only by virtue of exhibiting a characteristic (other than 
sludges) are exempt from regulation (see 40 CFR Part 261.6). Since the spent copper chloride and copper 
ammonium chloride solutions are hazardous solely because they exhibit the characteristic of corrosivity, they are 
currently exempt from regulation. 

4770. 
Please give me a call ifl can be of any further assistance. My telephone number is (202) 382-

Sincerely yours, 

Matthew A. Straus 
Manager 
Hazardous Waste Defmition 
Program 

1! This interpretation is based on the information provided in your letters dated May 31 and July 1, 
1983, and in our meeting on June 30, 1983. All this information is in the public docket for the proposed 
definition of solid waste. 

2/ Letters were previously sent to you dated June 16 and August 10, 1983, regarding the regulatory 
status of your operation under the proposed amendments to the defmition of solid waste. 



May 31, 1983 

Mr. Matthew Straus 
U.S. Environmental Protection Agency 
401 - M Street, S.W. (WH-565B) 
Washington, D.C. 20460 

Dear Sir: 

Confinning our telephone conversation of today, Old Bridge Chemicals is interested in utilizing cooper ammonia 
chloride and copper chloride solutions from manufacturers of circuit boards for the production of various copper 
compounds. 

Enclosed, you will fmd two EPA registrations, one for copper sulfate solution and the other for basic copper 
sulfate. We are presently producing the above. 

We manufacture these products in either of two ways: First, by boiling the solutions with sodium hydroxide 
resulting in copper oxide formation. The copper oxide is filtered, washed, and subsequently reacted with sulfuric 
acid to form copper sulfate. The copper sulfate is then treated with soda ash to form the basic copper sulfate. 
The second method is the utilization of liquidation exchange: The copper is extracted and converted to copper 
sulfate solution. 

We are using the copper ammonia chloride and the copper chloride solutions as raw materials. Both are not 
registered under current regulations; therefore, they should not require a manifest. I would appreciate a letter 
from you indicating that such is the case. 

Thank you for your cooperation and awaiting your confinnation. 

Very truly yours, 

OLD BRIDGE CHEMICALS, INC. 

H • Bzura Consultant 

HB:peg 
Enclosures 



October 16, 1986 

Mr. Matthew Straus 
U.S. Environmental Protection Agency 
501 - M Street, S.W. (WH-565B) 
Washington, D.C. 20460 

Dear Sir: 

I sent you a letter dated October 15, 1986, regarding purchase of copper by-products. 

In addition to the copper chloride and copper ammonium chloride, we have been offered for sale various other 
copper by-products which can be used in the manufacture of other copper chemicals. 

I would like to purchase these other copper by-products, if they are not considered hazardous waste. Since we 
are utilizing them in a commercial viable process as a raw material, would they be covered by your definition of 
a raw material and not as a hazardous waste? 

May I have your answer to the above. 

Thank you. 

Very truly yours, 

OLD BRIDGE CHEMICALS, INC. 

H. Bzura 
Consultant 

HB:peg 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

APRIL 14, 1989 

Mr. Robert W. Oleszko 
Vice President, HazMat Environmental Group, Inc. 
P. 0. Box 676 
Buffalo, New York 14217 

Dear Mr. Oleszko: 

This letter is in response to your letter of January 6, 1989, in which you request an official 
interpretation of the regulatory status of ignitron tubes containing mercury, when sent for reclamation. 

I understand that your inquiry is a follow- up to a previous official interpretation made by the 
Environmental Protection Agency (EPA) to Mr. Philip E. Gerwert, Manager, Industrial Waste and 
Toxic Substances, General Motors Corporation, concerning Resource Recovery and Conservation Act 
(RCRA) regulations as they relate to various aspects of recycling mercury (copy attached). Our 
interpretation regarding the regulatory status of ignitron tubes has not changed. 

As was indicated in the letter to Mr. Gerwert, when a material (e.g., an ignitron tube) is being sent 
for reclamation, it is necessary to determine what type of secondary material it is in order to define the 
material as a solid waste under Subtitle C ofRCRA. In the above referenced letter, the Agency 
determined that ignitron tubes sent off site for mercury reclamation are classified as spent material and 
therefOre meet the defmition of a solid waste as defined in 40 CFR Section 261.2( c )(3), Table I. If the 
mercury is removed from the ignitron tubes on site (e.g., material reclaimed from solid waste) and only 
the mercury from the tubes is sent off site for direct beneficial use or further refining, the mercury is a 
product, not a solid waste (see 40 CFR Section 261.3(c)(2) and 50 FR634, January 4, 1985). 

As I understand your letter, you disagree with this interpretation. It is your position that the 
ignitron tubes do not meet the defmition of a spent material under 40 CFR Section 261.1( c )(I). You 
believe the ignitron tubes should be defined as a commercial chemical product and therefore, would not 
be a solid waste when sent off site for reclamation under 40 CFR Section 261.2( c )(3), Table 1. Your 
rationale is that neither the tube, or any component of the tube, has been contaminated. Therefore, the 
ignitron tube cannot be defined as a spent material. 

In deciding the status of material being sent for reclamation, you have to look at what is actually 
physically being sent off site. In this case, it is the entire ignitron tube that is being sent off site. The 
purity of the mercury within the tube is not a consideration when determining whether the ignitron tube 
itself meets the definition of a spent material. 

FaxBack# 11419 



You further argue that even though the ignitron tube is burned out and can no longer serve its 
intended use, the tube's failure is not due to contamination of the mercury or any other part of the tube. 
Again, the condition of the mercury or the mercury itself has nothing to do with determining whether the 
ignitron tube is a solid waste by being a spent material. If the ignitron tube is considered a solid waste 
under 40 CFR Section 261.2( c), the unit \\Ould likely be a hazardous waste because the mercury 
component may exhibit the hazardous waste characteristic ofEP toxicity. 

In summary, the ignitron tube is the material that becomes spent and thus, would be considered a 
spent material. The presence of mercury in the ignitron tube is not a consideration when defining the 
tube as a solid waste. There is nothing in the RCRA regulations that would support defining an ignitron 
tube as a commercial chemical product. The non-functional ignitron tubes from the welding equipment 
meet the definition of spent material and are solid waste under Subtitle C ofRCRA when sent for 
reclamation (mercury recovery). The tubes could be further defmed as a hazardous waste if they exhibit 
a characteristic of hazardous waste (e.g., EP toxicity--D009). 

If you have any additional questions, please feel free to call me a (202) 475-9715. 

Attachment 

Sincerely 

Stephen L. Cochran 
Envi.ronmental Protection Specialist 

Waste Characterization Branch 

FaxBack # 11419 



9441.1987(39) 

OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE 

MAY20 1987 

Dr. Peter Russell 
President 
Russell Resources Inc. 
25 Oak View Drive 
San Rafael, CA 94903 

Dear Dr. Russell: 

I am responding to your letter of May 8, 1987, requesting the 
regulatory interpretation of used pickle liquor generated at the 
USS-POSCO Project in Pittsburg, CA. Specifically, you requested 
responses to three questions concerning the regulatory interpretation 
of the pickle liquor. 

Your first question asks when the pickle liquor becomes a 
hazardous waste. The pickle liquor becomes EPA Hazardous Waste No. 
K062 as soon as it exits the pickling line baths and is sent to the 
regeneration operations; at this point it is considered to be a spent 
material (see 40 CFR 261.1(c)(1)). Thus, the spent pickle liquor is 
subject to the appropriate requirements in 40 CFR 261.6(b) and (c). 

Your second question asks whether the regulatory interpretation 
for question 1 above is affected by the hydrochloric acid 
concentration in the waste. The answer to this question is no. 
Whether or not the pickle liquor can continue to be used does not 
affect the regulatory status of the pickle liquor at the subject 
facility; the fact that the pickle liquor is being regenerated (i.e., 
reclaimed) before reuse makes it a spent material. Therefore, 
pickle liquor is a spent material (cannot be reused without being 
regenerated) when it is taken from the pickling process for 
regeneration and its status would not change based on the 
concentration of the acid. 

Your last question asks if the regulatory status of the spent 
pickle liquor is dependent upon whether it is used again in the same 
pickle line after on-site processing in a high temperature 
"reactor I separator" to remove iron as ferric oxide. Reuse on site 
after regeneration does not affect the regulatory status; however, 
reuse without the pickle liquor first being regenerated or use as an 
effective substitute for a commercial product would change the 
regulatory status because the spent pickle liquor would no longer be 
considered a solid waste (see 40 CFR 261.2(e)). 
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If you have further questions, please call Ed Abrams at (202) 
382-4787. 

Sincerely, 

Original Document signed 

Matthew A. Straus 
Chief, Waste Characterization Branch 

RO 11250 



9496.1990(01) 

OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE 

JUL 161990 

Ralph Eschbom 
DuPont Recovery Management Systems 
Suite 207, Webster Building 
3411 Silverside Road 
Wilmington, DE 19810 

Dear Mr. Eschbom: 

This letter is in response to your AprilS, 1990 letter to Matt 
Straus regarding DuPont Recovery Management Systems' proposal to 
collect, fortify and recycle previously used fixer. In your letter 
you asked EPA to make a determination on the applicability of the 
Resource Conservation and Recovery Act (RCRA) Subtitle C requirements 
to the recycling process. 

As I understand your proposed recycled process, photographic 
fixer that is used in the photographic film development process would 
be drawn from the working baths once its concentration of 
ammonium thiosulfate reaches a certain level (targeted at 175 g/1 per 
attachments to your letter, and not to fall below 150 g/1 per your 
letter). The used fixer solution would then be transported to your 
Regional Service Centers, "refortified," and then sold back to the 
customers for use in developing film. 

The issue which is raised is whether or not the used 
photographic fixer solution meets the definition of a "spent 
material," as the RCRA regulations define the term in 40 CFR 
261.1(c)(1). According to Section 261.2(c)(3), spent materials that 
are reclaimed are solid wastes (and, if they are also hazardous 
wastes, must be managed according to the RCRA hazardous waste 
regulations). The definition of a spent material is "any material 
that has been used and as a result of contamination can no longer 
serve the purpose for which it was produced without processing." 
(The electrolytic treatment, filtration, and "fortifying" that you 
propose would appear to be a processing/reclamation activity.) 

It appears that the used photographic fixer solution meets the 
definition of a spent material, even though it may still have enough 
ammonium thiosulfate to function effectively as a fixer. Because the 
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used fixer, as a result of contamination, is being removed for 
processing it is "spent" as far as the customer is concerned (even 
though, should the customer decide to do so, s/he could continue to 
use the fixer for its original purpose). You mention the 
similarities between this and the situation faced by persons 
reclaiming spent solvent. A similar situation exists with respect to 
solvent reclaimers who arrange regular pick-ups of used solvents (for 
example, in vapor degreasers). Although the solvent may still be 
useful in that its contamination level does not mandate its 
reclamation, when the reclaimer removes the customer's solvent, it is 
"spent" insofar as its potential use by the customer. 

In contrast, we stated in the January 4, 1985 preamble to the 
regulation defining materials as solid wastes (50 Federal Register 
624) that when solvents used to clean printed circuit boards are no 
longer pure enough for that purpose, but are still pure enough for 
use as metal degreasers, they are not yet wastes because the solvent 
can continue to be used for its solvent properties. Similarly, if 
you were to remove used fixer from one customer's site and sell it to 
another customer for use as photographic fixer, that continued use as 
a fixer would mean the fixer was not a waste. However, the recycling 
scheme you have proposed does not fit the "continued use" situation; 
the used fixer is being "fortified," or reclaimed. Thus the used 
fixer is a solid waste, and, if a hazardous waste, must be managed 
according to the hazardous waste regulations. 

In the recycling situation you have outlined, there are reduced 
requirements in the federal hazardous waste program for reclaiming 
precious metals. (Silver is one of the precious metals that can be 
reclaimed under the reduced recycling regulations.) Handlers of 
recyclable materials from which precious metals are reclaimed are 
directed by 40 CFR 261.6(a)(2)(iv) to the reduced recycling 
regulations in 40 CFR Part 266, Subpart F. Those regulations require 
only that the generator, transporters, and starers notify EPA of 
their hazardous waste management activities, comply with the use of 
the manifest, and keep records to show that they are not accumulating 
the materials speculatively. 

In addition, some of your customers may qualify for the 
exemption from use of the manifest found at 40 CFR 262.20(e); 
however, you have not provided us with information for us to make a 
determination whether they may qualify. 

It is encouraging to learn that you are proposing a recycling 
strategy for hazardous wastes; EPA is investigating ways to encourage 
environmentally protective recycling. 

Finally, the regulations described in this letter are the 
federal hazardous waste regulations. States and localities may have 
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more stringent requirements, or requirements that are broader in 
scope. You will need to contact them to determine what their 
requirements are. 

If you have further questions, please contact Becky Cuthbertson 
at (202) 475-9715, or John Lank at (404)347-4552. 

Sincerely, 

Original Document signed 
"David Bussard Acting for" 

Sylvia Lowrance, Director 
Office of Solid Waste 

cc: John Lank 

RO 11541 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 260,261, 264, 265, and 
266 

lSWH-FRL 2703-7) 

Hazardous Waste Management 
System; Definition of Solid Waste 

AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 

SUMMARY: On April4, 1983, EPA 
proposed to amend its existing 
definition of solid waste used In 
regulations implementing Subtitle C of 
the Resource Conservation and 
Recovery Act (RCRA). Moat of the 
proposal dealt with the question of 
which rna terials are solid and hazardous 
wastes when they are recycled. The 
Agency also proposed general and 
specific standards for various types of 
hazardous waste recycling activities. 

We are finalizing much of the rule as 
proposed, but have made a number of 
changes and clarifications. The effect of 
the rule is to clarify the extent of EPA's 
jurisdiction over hazardous waste 
recycling uctivitiea and to set forth the 
regulatory regime for recycling ac~ivities 
subject to the Agency's jurisdiction. 
DATES: Effective Dates: These rules with 
exceptions noted below, become 
effective on July 5, 1985. Sections 
261.1(b), 261.2(e), and Part 266 Subpart F 
(rules for which the regulated 
community does not need time to come 
into compliance) are effective December 
zo, 191!4. 

Compliance Dales: All per11ons who 
generate, transport, treat, store, or 
dispose of wastes which are covered by 
today's regulation must notify EPA or a 
State authorized by EPA to operate the 
hazardous waste program of their 
activities under Section 3010 of RCRA 
no later than April4, 1985 unless these 
persons previously have notified EPA or 
an authorized State that they generate, 
transport, tr11at, store, or dispose of 
hazardous wastes and have received an 
identification number.·Notification 
instructions are set forth in 45 FR 12746, 
February 26, 1980. 1 

All existing hazardous waste 
management facilities which treat, store, 
or dispose of hazardous waste covered 
by today's rule and which qualify to 
manage these wastes under interim 

'Under the Solid Waate Dlspoaal Amendments of 
l!lBO (Pub. L 116-452 (October Zl, 1980)), EPA was 
given the option or waiving the notification 
requirement under section 3010 or RCRA, following 
rovision or the oection 3001 regulutiona, at the 
discretion or the Administrator. · 

status under section 3005(e) of RCRA 
must file with EPA or a State authorized 
by EPA to operate the hazardous waste 
program to notification by AprU 4, 1985, 
and a Part A permit application by July 
5, 1985. Under the Solid and Hazardous 
Waste Act Amendments of 1984, a 
facility is eligible for Interim status if 
they were either in existence on 
November 19, 1980 or were in existence 
on the effective date of any statutory or 
regulatory change under RCRA that 
requires them to obtain a section 3005 
permit. See RCRA amended section 
3005(e). Facilities which have qualified 
for interim status will not be allowed to 
manage the wastes covered by today's 
rule after July 5, 1985, unless: (1) They 
file a notification with EPA or an 
authorized State by April4, 1985, and (2) 
they submit an amended Part A permit 
application with EPA or an authorized 
State by July 5, 1985 (see 40 CFR 
270.10(g)). 
ADDRESSES: The official record for this 
rulemaking is located in Room S-212A, 
U.S. Environmental Protection Agency, 
401 M Street, SW., Washington, D.C. 
20460 and is available for viewing from 
9:00 a.m. to 4:00 p.m., Monday through 
Friday, excluding holidays. 
FOR FURTHER INFORMATION CON'I'ACT: 
RCRA Hotline, toll free. at (800) 424-
9346 or at (202) 382--3000. For technical 
information, contact Matthew A. Straus, 
Office of Solid Waste (WH-5628), U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington, D.C. Z0460 
(20Z) 47&-8551. 

PART 1: Introduction and Background 
I. Legal Authority 
n. Alternatives 

A. Alternative Approaches of Determining 
When Secondary Materials Which Are 
To Be Recycled Ace RCRA Solid Wastes 

B. Alternatives for Regulating Hazardous 
Wastes That Are To Be Recycled 

Ill. An Overview of the Final Definition of 
Solid Waste 

A. Materials That Are Solid Wastes 
1. Types of Recycling Activities That Ace 
Within the Agency's Subtitle C 
Jurisdiction 
2. Types of Secondary Materials That 
Are Within the Agency's Subtitle C 
Jurisdiction 
3. Secondary Materials That Are Subtitle 
C Wastes When Recycled in Particular 
Ways 

B. Secondary Materials That Are Not Solid 
Waatea 

C. Variances From Classification As Solid 
Wastes 

Part II: Secondary Materials That Are 
Subtitle C Solid And Hazardous Wastes 
When Recycled 

I. Definitions of Particular Terms Used in the 
Amended Definition of Solid Waste 

A. Spent Materials/Sludges/By-Products/ 
Scrap Metal 
1. Spent Materials 

2. Scrap Metal 
a. Classifies lion 
b. Recycled Hazardous Scrap Metal Is 

a Solid Waste 
c. Definition of Scrap Metal and 

Regulatory Distinctions Between Scrap 
Metal and Other Metal-Containing 
Wastes That Ace Recycled 
3. By-Products Versus Co-Products 

B. Definitions Of Incinerator, Boiler, and 
Industrial Furnace 
1. General Classes of Combustion Units 
2. Definition of Incinerator 
3. Definition of Boiler 

a. Adoption of a Standard Based on 
Integral Design of the Device 

b. Supplementation of Integral Design 
Standard With Additional Physical 
Stondlll'ds 
4. Definition of Industrial Furnace 

II. Discuuion of Specific Provisions of the 
Revised Definition of Solid Waste 

A. Section 261.1(b): Purpose and Scope 
1. Use of the Regulatory Defmillon of 
Solid Waste Only for Purposes of the 
Subtitle C Regula tiona 
2. Lise of the Statutory Definition for · 
Purposes of Sections 3007, 3013, and 7003 

' B. Section 261.2(b): Materials That Ace 
Solid Wastes Because They Ace 
Abandoned 

C. Section 26t.Z(c)(1): Wastes and Waste­
Derived Products That Ace Used In a 
Manner Constituting Disposal 
1. The Proposed Provision 
2. Extension of Jurisdiction to Hazardous 
Waste-Derived Products That Are 
Applied to the Land 
3. Regulatory Strategy for Commercial 
Products Containing Hazardous Wastes 
That Are Placed on the Land 

D. Section 261.2(c)(2): Wastes That are 
Burned to Recover Energy, are Used to 
Produce Fuels, or are Contained In Fuela 
1. Materials That are Wastes When 
Burned as Fuels 
2. Determining When a Waste Is Burned 
for Energy Recovery and Applicability of 
the Rules to Burning for Materials 
Recovery 

a. Burning for Energy Recovery 
b. Burning for Material Recovery 
c. Amendment to Applicability Section 

of Subpart 0 of Parts 264 and 265 
d. Examples of How These Provisions 

Operate 
3. The Agency's Future Plans for 
Regulating Burning of Hazardous Waste 
for Ene_rgy Recovery 
4. Regulation of Generatol'S, 
Transporters, and Storers of Hazardous 
Wastes Before the Wastes Ace Burned 
for Energy Recovery 

E. Section 261.2(c)(3): Reclamation 
1. Definition of Reclamation 
2. The Status of Reclaimed Products 

F. Section 261.2(c)(4): Wastes That Are 
J\ccumulated Speculatively 
1. Grouping ofSpeculallve Accumulahon 
and Overaccumulation Provisions 
2. Section 261.2(c)(4)(A): Wastes That 
Are Accumulating With Expectation of 
Recycling But Which Have Not Been 
Recycled 
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3. Section 261.2[c](4)[B): Wastes 
Accumulating Before Recycling That Are 
Not Recycled in Sufficient Amounts 

a. The Proposed Provision 
b. The Final Regulation 
c. The Requirement That Materials of 

the Same Class Being Recycled the Same 
Way be Counted Together 

d. Means of Satisfying Burden of Proof 
e. Response to Comments 
f. Variances for Secondary Materials 

Not Recycled In Sufficient Volumes 
G. Section 26U!(d}: Secondary Materials 

That Are Designated as Solid Wastes 
1. The General Standard 
2. Application of the Standard to Specific 
Wastes 

H. Section 281.2(e}: Secondary Materials 
That Are Not Solid Wastes When 
Recycled 
1. Secondary Materials Used As 
ingredients Ia Make New Products or 
Used as Substitutes for Commercial 
Products 

a. The Agency"s Subtitle C Jurisdiction 
b. Redrafting of the Exclusion in the 

Final Rule 
c. Distinguishing Sham Situations 

2. Closed-Loop Recycling 
a. The Agency's Proposal 
b. Modification of the Proposal 
c. Explanation of the Requirements 

That Secondary Materials Not Be 
Reclaimed. and That They be Returned 
to the Original Process 

d. Variance for Hazardous Wastes 
That Are Reclaimed and Then Returned 
to the Original Process 

e. Examples 
3. Recycling of Secondary Materials By 
Primary Facilities 

a; The Agency's Proposal 
b. Modification of the Proposal 
c. Examplea · 

I. Secondary Mate_rials Specifically 
Excluded From the Definition of Solid 
Waste 
1. Section 261.4(a)(6): Black Liquor 
Reclaimed and Reused in the Kraft Paper 
Process 
2. Section 261.4(a)(7}: Spent Sulfuric Acid 
Used To Produce Virgin Sulfuric Acid 

J. Section 261.2[£): Burden of Proof in 
Enforcement Actions 

PART Ill: Standards for Managing Hazardous 
Wastes That are Recycled 

I. An Overview of the Final Regulations 
A. Outline of the Final Regulations 
B. Elimination of Conditional Exemptions 
C. Summary 

II. Discussion of Specific Provisions of the 
Regulation 

A. Section 261.6(a}(l): Recyclable Materials 
B. Section 261.6[a)[2][i} and Part 266 

Subpart C: Recyclable Materials Used In 
a Manner Constituting Disposal · 
1. The Proposed Rule 
2. The Final Rule 
3. Exemption for Hazardous Waste· 
Derived Products 
4. Exemption for Commercial Hazardous 
Waste-Derived Fertilizers 
5. Regulation of Transport and Storage of 
Hazardous Waste Before Processing of 
Waste-Derived Products To Be Placed on 
the Land 

6. Example 
C. Section 261.6[a)[2}(ii) and Part 266 

Subpart D: Recyclable Materials Burned 
For Energy Recovery in Boilers and 
Industrial Furnaces 

D. Section 261.6[a}(2}(iii) and Part 266 
Subpart E: Recycled Used Oil 

E. Section 261.6[a)(2](iv} and Part 266 
Subpart F: Precious Metal Reclamation 
1. Retention of the Partial Exemption 
2. Definition of Precious Metol 
3. Distinsuishing Sham Operations 
4. Status of Wastes From Precious Metal 
Reclamation When Hazardous Wastes 
fue Reclaimed 

F. Section 281 .6(a}(2](v] and Part 266 
Subpart G: Spent Lead-Acid Batteries 
Being Reclaimed 

G. Recyclable Materials Exempt From 
Regulation 

,1. Section 261.6[a)[3](i}: Reclaimed 
Industrial Ethyl Alcohol 
2. Section 261.6(a)[3)[ii): Used Batteries 
Returned to a Battery M:mufacturer for 
Regeneration . 
3. Section 261.6[a)[3)(iii): Used Oil 
Exhibiting a Characteristic of Hazardous 
Waste 
4. Section 261 .6[a}(4](iv): Scrap Metal 

H. Section 261.6 [b) and [c): Requirements 
for Generators, Transporters, and 
Storage Facilities 
1. The Generally Applicable Standards 
2. Conforming Amendments to § § 261.5, 
204.1, and 265.1 
3. Revision of I 260.10: Definition of 
"'Designated Facility'" 

I. Variances 
1. Case-by-Case Regulation 

a. The Substantive Standard 
b. Procedures for Case· by-Case 

Determination 
2. Variances From Classification as a 
Solid Waste 

a. Materials Accumulated Without 
Sufficient Amounts of Materials Being 
Recycled 

b. Materials That Are Reclaimed and 
Then Reused Within the Original 
Primary Process in Which They Were 
Generated 

c. Materials That Have Been 
Reclaimed But Must Be Reclaimed 
Further Before Recovery Is Completed 
3. Variance To Be Classified as a Boiler 
4. Procedure for Variances 
5. Should EPA Adopt a Variance for 
Balch Tolling Agreements 

PART IV: Economic, Environmental, and 
Regulatory Impacts 

I. Stale Authority 
A. Applicability in Authorized Stales 
B. Effect on Slate Authorizations 

U. Regulatory Impact 
Ill. Regulatory Flexibility Act 
IV. Paperwork Reduction Act 
V. List of Subjects 

SUPPLEMENTARY INFORMATION: Under 
Subtitle C of RCRA, EPA is granted the 
authorily to regulate hazardous wastes. 
Hazardous wastes, however. are defined 
in the statute as a subset of "solid 
waste." (See Sections1004(5) and 
1004(27).) It thus is necessary to define 
what a solid waste is in order to 

determine the extent of EPA's 
jurisdiction under Subtitle C. 

On April4, 1983, EPA proposed to 
amend the existing regulatory definilion 
of solid waste. See 48 FR 14472. The 
proposal defined which materials were 
solid wastes when disposed of, burned. 
incinerated, or recycled. The greater 
part of the proposal dealt with the 
quelltion of which materials are solid 
wastes when recycled-the area where 
the extent of the Agency's authority is 
not explicit on the face of the statute . 
EPA also proposed regulatory standards 
for various types of hazardous waste 
recycling activities, with the standards 
varying according to the type of activity. 

EPA received well over one hundred 
comments on the proposed rule, 
including comments from states, waste 
generators, waste recyclers, 
environmental groups. and members of 
the public. The Agency also held three 
public hearings on the proposal. at 
which we received additional 
comments. Virlually all commenters 
agreed that the proposed rule was a 
substantial improvement over the 
existing regulations because it repiaced 
the "sometimes discarded" feature of 
the existing definition. 2 The majority of 
the commenters also supported the 
proposal (or at least key parts of it}. 
Many commenters, however, expressed 
concern that the proposed rules were 
very complicated. Other criticisms were 
substantive. Some waste generators 
challenged the Agency's classification of 
certain recycling activities as waste 
management, or even reiterated a 
challenge to EPA's authority under 
Subtitle C of RCRA to regulate recycled 
materials as solid wastes. Commercial 
recyclers were divided in their reaction. 
with commercial chemical waste 
recyclers (who would generally be 
regulated more comprehensively under 
the proposal than under the existing 
rules) being generally favorable, while 
recyclers of metal-containing waste 
were generally opposed. 

Reaction from states also was 
divided. (There were fourteen comments 
from state or government agencies. The 
State of Nebraska also conducted an 
informal survey of 26 states for their 
reactions to the proposed rules. Some of 
the survey respondents were among the 
direct commenters to the Agency.) 
Although there were favorable 
comments, some state officials 
expressed concern with some of the 

'40 CFR 261.2[b) {2) and (3) indicate lhalspP.nl 
materials and by-products that sometimes ore 
discarded ore solid wosleo. This standard applies to 
all materials of a given type and so charges 
generators with knowledse of what other generators 
do with the same m~lerial. 
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proposed conditional exemptions from 
regulation. They argued trat the 
exemptions were too b·ocd, parUr:ularly 
with respect to !ack r:! r::;tiflc&.t: -:·,n, 
recordkeepir.g, and v. ::;:te trlH:ki.r. g 
provisions. SoJ:J.e s~a1~::s nl3c: critJr.ized 
the absence of sto::age cc:-_twb Gil 

certain·recyc:iug operat'~.n.s. SlJl!'S ond 
administrative ager:.cisa W(!m \'irt,ln] y 
unanimous in u~r.g the /:goncl' to tJke 
more and immediate nct.:co. ng "-'!l r;l 
burning hazardous wcte-daivcd f1.: els 
and contaminated use1 oil. 

The major enviro=ent:::l grO"P to 
comment on the proposal was critir.ul of 
many of the provisior:l!, portir.uln.rlr the 
condi tiona! exemp tioru fur cer'ain 
hazardous waste recycl:r.g a cthri ties. 
The Congressional Office of Technology 
Assessment voiced sirn.iliir criticisms. 
Certain (but not all] sP.;;mcnts of the 
non-recycling commercial hazardous 
waste management coTIJnunity also 
criticized the conditional exemptions. 

After reviewing the comments, EPA 
has decided to adopt the proposal as a 
final rule, but with a number of 
modifications and clarifications. In 
defining s solid waste, the key concept 
of the proposal was that ordinarily one 
must know hoth what a material is and 
how it is being recycled before knowing 
whether it is a solid waste. We are 
retaining this concept, which had 
substantial support from commenters, in 
the final rule. Although we are adhering 
to this conceptual approach, we are 
making substantive changes regarding 
which secondary materials are wastes 
when burned as fuels and when placed 
on the land, and also regarding certain 
of the proposed exclusions, which we 
now think were ambiguous or 
overbroad. In addition, we are clarifying 
how the regulations apply to the 
recycling of hazardous scrap metal; we 
are also indicating explicitly that certain 
types of materials being recycled are not 
solid wastes. 

We are also altering the proposed 
regulatory regime. The most significant 
change is to eliminate most of the 
proposed conditional exemptions. These 
exemptions, we now believe, would not 
have adequately protected human 
health and the environment from the 
risks of leaks and spills. 

We also have made a number of 
drafting changes to clarify the definition 
of solid was:e and its accompanying 
regulatory provisions. We have revised 
the definilion to stale more clearly the 
types of recycling activities that do or 
do not constitute waste management, 
and have Included a chart of materials 
and recycling activities (FiJ:Jre 1 to the 
proposed rule) as part of the fins] rule. 
Accompanying definitions ha-.re been 
transferred to a new applicability 

provision in § 261.1. We also are 
expressing certain exceptions to general 
principles as variances, contained in 
Part 260. 

Today's preamble i~ c...::ganized into 
four large sections. Pa:;:-t l contair.s a 
background discussion and a summary 
deacription d the ftilLJ.l regu l atio~.l'art II 
deals w!th the question of which 
materials are solid waates, and 
especially lhl:l question of which 
materiula are solid (ard hazardo u'JP 
wastes when recycled. Part lii discusses 
the management standards for 
hazardous waste recy.iling activities, 
and Part IV addresses t!Ie regul.Jtu:y 
impacts of the final rule. 

Described in more detail, Part I of the 
preamble describes briefly the Agency's 
legal authority, and alternative 
approaches the Agency considered 
instead of the one actually adopted. The 
final section ofth.is part of the preamble 
oummarizes the portions of the final rule 
staling which hazardous secondary 
materials are and are not RCRA Subtitle 
C wastes when recycled. 

Part II of the preamble discusses the 
Agency's jurisdiction (under Subtitle C) 
over secondary materials that are to be 
recycled. We explain each provision in 
the rule that states which hazardous · 
secondary materials are and are not 
RCRA Subtitle C wastes when recycled. 
We first explain the new definitions 
involved in the rule-principally 
regarding types of secondary materials 
and types of thermal combustion units. 
We next discuss each provision of the 
rule steting when hazardous secondary 
materials that are to be recycled are 
wastes. For each provision, we discuss 
the proposed rule, the final rule, how 
and why it differs from the proposed 
rule, and respond to major comments. (A 
separate background document 
responding to each comment is part of 
the record for this rulemaking.) 

II' Part Ill, we describe the regulatory 
standards for hazardous wastes that are 
to be recycled. We also discuss In this 
section the variance provisions that are 
part of the final rule. · 

Part IV summarizes the economic and 
regulatory impacts expected to result 
from this regulation. A separate report 
on the economic impacts is part of the 
record for this rulemaking. 

'Allhough hazardous waste& are a subset of solid 
wastes ll!lder RCRA, EPA's resulatory authority 
under S~btitle C applie• only to hazardous wnotes. 
Since the present resulallonA apply only to Subtitle 
C. we have choaen to make the definition of solid 
wool~ app!icable to those materials that also ore 
hazardous wastes. See Section !I.A, of Part Z !>elow. 
The terms thus ore ey!IORY'!'OUB for JlUrpOOeC Of the 
Subtitle C resulallons. In addition. we are usinsJ the 
terms(as well as the tenn "waste" or "Subtitle C 
waste") synonymously In this preamble . 

Part 1: Introduction and Back~ound 

I. Legal Authority 

The Agency in the Apd 4 preamble 
described blly its position that 
Congress gave EPA authority to regulate 
recycled secondary materials as solid 
and hazardous wastes under the Subtitle 
C regulations. See 48 FR 14473, 14502-
505. Subseq:~ent legislati\'e 
pronouncements again confirm our 
interpretation. See H.R. Rep. No. 9s-198, 
98th Cong. 1st Sess. at 46. Some 
commenters repeated old arguments 
challenging the Agency's authority, but 
raised no points not already answered. 
We consequently see no need to discuss 
these points again. In any case, the 
recent Haz&rdous and Solid Waste Act 
Amendments of 1984 (HSWAJ appear to 
have settled this question by explicitly 
requiring EPA to adopt "standards 
applicable to the legitimate use, reuse, 
recycling, and reclamation of 
(hazardous) wastes" (RCRA amended 
section 3001(d](2)]. We add that the 
Agency's construction is made ln the 
context of a "legislative directive . . . 
[that] is implicit rather than explicit", 
and that the construction is a 
"reasonable interpretation" of the 
ambiguous statutory term "solid waste". 
Chevron U.S.A. v. NRDC. -U.S.-, 
-- (1984). The Agency's construction 
thus is surely a "permissible" one. Id. at 
--. 

Certain other commentera indicated 
that RCRA provides EPA with 
unrestricted authority to regulate all 
recycling as waste management. The 
Agency does not fully accept this 
argument. We agree that RCRA 
embodies a general principle that most 
hazardous secondary materials • are 
considered to be hazardous wastes 
when recycled. Congress enacted a 
regulatory approach to deal with the 
problem of ensuring safe hazardous 
waste management. [H.R. Rep. No. 94-
1491, 98th Cong. Zd Sess. at 4.) We 
indeed believe that the statute expresses 
a presumption that accumulated _ 
hazardous secondary materials are solid 
and hazardous wastes in order that this 
regulatory approach be applied to "the 
last remaining loophole in 
environmental law" (id.). We believe, 
however, that the grant of authority in 
RCRA over recycling activities is not 

'Throushout ihls preamble. EPA refers for 
convenience to "oecondary m•tetlals." We mean a 
material that potentially con be a solid and 
hazardous waote when recycled. Tbe rule itodf 
refers to the follow ing type• nf secondary materials: 
Spent materials. aludges, by-products. 1cron metal, 
and commercial chemical produc•s recycled in ways 
that differ from their normal use. The rule doeo not 
uee lhe term secondary materials. 
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unlimited. Specifically, we do not 
believe our authority extends to certain 
types of recycling activities that are 
shown to be very similar to normal 
production operations or to normal usils 
of commercial products. We also do not 
accept the argument that a potentially 
harmful recycling practice is invariably 
subject to regulation under Subtitle C, 
since potential environmental harm is 
not always a determinative indicator of 
how closely a recycling activity 
resembles waste management. We again 
believe that this construction is a 
permissible one. Chevron supra, -­
U.S. at--·. (This discussion is 
developed further in Section H. of Part 
II. of the preamble.) 

II. Alternatives 

A. Alternative Approaches for 
Determining When Secondary Materials 
Which Are To Be Recycled Are RCRA 
Solid Wastes 

As stated in the preamble to the 
proposed rule, determining which 
secondary materials are wastes when 
recycled presents conceptual and 
practical difficuities. The Agency 
considered several approaches other 
than the one ultimately adopted, but 
ended by retaining the overall approach 
proposed initially. 

It is evident that the Agency is 
adopting a complicated regulatory 
scheme. There are two simpler 
alternatives: to say that all secondary 
materials being recycled are wastes, or 
that all are not wastes. Neither of these 
alternatives is satisfactory. The 
Agency's May 19, 1980 definition took 
essentially the former approach and it 
proved unacceptable to both the Agency 
and the regulated community (see 48 FR 
14475). Comments were virtually 
unanimous in urging the Agency to 
reject this approach. 

Not classifying recycled materials as 
wastes is equally unacceptable. We 
read the statute to state that hazardous 
secondary materials being recycled are 
wastes and that we ordinarily have 
jurisdiction to regulate most recycling 
activities involving these materials: We 
also believe that regulation of most of 
these activities is necessary to protect 
human health and the environment. 
Furthermore, we doubt whether 
completely avoiding regulation would 
necessarily promote recycling, as some 
commenters maintain. The Agency is 
impressed by comments of both 
generators, states nnd members of the 
recycling community who state that 
some regulation is needed to assure both 
the public and generators that their 
wastes will not be mishandled when 
sent to recyclers. See comments of 

National Association of Solvent 
Reclaimers, Washington, D.C. Public 
Hearing, June 16, 1983; Comments of 
American Electronics Association, San 
Francisco Public Hearing, June 23, 1983, 
Comments of States of Iowa and 
Michigan (August, 1983). These persons 
maintain that regulation of these 
activities will encourage wastes both to 
be recycled, and recycled in a 
responsible manner. 

Another approach, discussed in the 
April4 preamble, would be to use a 
standard based on value, whereby a 
recycled material would count as a solid 
waste when a person other than the 
generator is paid to recycle it. Although 
this factor is relevant for enforcement 
purposes in determining whether a 
recycling activity is a sham, the Agency 
continues to believe that it is not a 
successful regulatory approach for the 
reasons given in the April4 preamble. 
See 48 FR 1447~81. Most commenters 
agreed with the Agency that this 
approach should not be adopted. 

The Agency also attempted to fashion 
a narrative definition stating 
categorically whether secondary 
materials are or are not wastes. The 
narrative standard would be based on 
whether materials are typically dealt 
with aa commodities, and whether they 
contain significant concentrations of 
non-recyclable toxic constituents not 
customarily found in analogous raw 
materials. (See 48 FR 14476 at n.7.) 

The Agency continues to believe that 
this type of definition is too subjective 
to serve as a self-implementing 
standard. Commenters agreed. The 
Agency also continues to think, and 
commenters generally agreed, that in 
most cases one must know both what 
the material is and ·how it is being 
recycled before determining whether it 
is a waste. A narrative definition based 
on the nature of the material itself thus 
cannot serve successfully as a 
regulatory standard. • 

B. Alternatives for Regulating 
Hazardous Wastes That Are To Be 
Recycled 

In considering how to regulate 
hazardous wastes that are to be 
recycled, the Agency differentiated at 
proposal between facilities presenting a 
significant risk of w.asle 
overaccumulation before recycling and 
those that did not. We viewed 
overaccurriulalion as the chief danger to 

'The Asency does believe that some oecC>ndary 
materials are inherently waole·like. and will opecify 
in the rule lhaltheoe moleriala are oolid waoleo. See 
I 261.2[d). For the moot por1. however, we think that 
a secondary material's identity ao a waste tums 
both on what it is, and how it is recycled. 

guard against, and so proposed to 
conditionally exempt from regulation 
those types of recycling operations that 
do not present a significant risk of 
overaccumulation before recycling. See 
48 FR 14477, 14486. The chief types of 
recycling operations that would have 
been conditionally exempt were those in 
which a generator reclaimed its own 
wastes, those in which a reclaimer 
reclaimed for its own subsequent use, or 
when wastes were reclaimed pursuant 
to batch tolling agreements.ld. At the 
same time. we indicated that we were 
continuing to evaluate whether 
hazardous waste leaks and spills could 
occur at these operations (before 
prolonged accumulation) and whether 
regulation was necessary to protect 
human health and the environment. /d. 
at 14477. In essence, we investigated 
further the hypothesis that if these 
wastes were handled as if they were 
products, and were not 
overaccumulated, they would be 
managed safely without RCRA controls. 

We have come to the conclusion that 
most of the conditional exemptions that 
we proposed were unjustified, because 
the risk of damage from spills and leaks 
at these facilities indicates that 
regulation is necessary to protect human 
health and the environment. Simply 
because a waste is likely to be recycled 
will not ensure that it will not be spilled 
or leaked before recycling occurs. In the 
first place, the analogy we drew at 

· proposal-between wastes stored 
before certain types of recycling and 
products stored before use-is 
frequently incorrect. Wastes in many 
cases have little independent economic 
value, but are recycled to avoid disposal 
costs. Persons storing this type of 
hazardous waste before recycling are 
very much like persons storing 
hazardous waste before disposal: there 
is nothing about the waste that makes it 
so valuable that safe handling is assured 
absent regulation. 

Furthermore, safe handling is not 
always assured even for hazardous 
wastes that are more like commodities 
in terms of value. A company's decision 
on how carefully wastes are handled 
before recycling turns chiefly on a range 
of factors-principally the value of the 
wastes being recycled and the value of 
the end products of recycling versus the 
cost of purchasing additional raw 
materials. the profit margin of the 
facility, and the cost of improving the 
integrity of the facility. Unless the 
wastes are extremely valuable (as in 
legitimate precious metal reclamation) 
there is no imperative incentive to avoid 
leaks and spills. In confirmation, there 
have been massive leaks of high purity 
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solvents and gasoline (ta name only 
some of the more vah"able comrnoditica) 
from product storage tar...ka, fhowhg the 
risk of spillage of stcrsd commod;['"s. 
The recent addition of SI;.ct:!lc I to 
RCRA to control leaks f<c:m 
underground prod01:.:~ s~aragc tanks 
confirms that the risk cf !::arm f:~m 
spillage is significa~t. k::l.eed, !hera h:;.ve 
been a num~er of b::.~t;..:.r:::e[; Lf 
t;rounc!water co!"tarr..i::ction ec~:.c~ ~:y 
iir..proper storage of hazer~::~" wu~t'-:1 
awaiting reclamation by thei · acrrc~at(~r. 
hazardous wastes bcir.a rer.!airad 
pursuant to batch to~li::a e.greemErr~a. 
and hazardous wastca beir,;:: recbL.;o:Jd 
before use by the rec]Jice::--Um 
situations that would.l;::vc !:am 
conditionally exempt u::.~;;:: t:::: 
proposal. [See AppcncliJ: A.) 

Equally important, C:a A;;ency clready 
has determined that it is ;:;:ece:csary tu 
reeulate hazardous V.':iJ:u S~ur.:;::e f::t 
order to protect hu::-1::u: bu 1 ;!:: lir.:. J~e 
environrr.ent, and bs ciao tl.:::tC!T'ffiineJ. 
that regulatioi'9 me n~edec! ~G p• a\ CD.t 

the "unr.ontrC'l!ed :e!c:1~2 of bezar~u'.is 
waste consUtuents !r..~o the 
en'lironment." SeH 4fl ~ 2B:J2, 2SG7 
Uanu:::ry 12, 1981). Th::o::e pri~r ~h.:.ct.:;Jgs 
are relevant to tb: C!c'U'>tic.::l rf. rcgu1'-lti;-:g 
hazardous waste s~...,r:1ge bdxr. 
recycling. There is a ri:~. ae st:::ted 
above, that spills and !a:ilis d 
hazardous waste wiU occur, e·ilcn if the 
wastes eventually will~ rccyrJd. 
Spills and leaks are tf.a princi~!al 
example of uncontrolled bzardou9 
waste releases from stc;rrgs e::'.d thus 
ordinarily require reg;:.latory contrai. 
The Agency is pe~uadcc! tb.t :t;; 
existing findings a:o:~ vvl:d f::r l•?.Y.:n!ous 
wastes stored befam :-ccycl:.ng Pxcept in 
those situations in which waste.; are so 
economically valueble that there is an 
economic imperative to avoid rckase. 

The Agency thus finds that the factual 
baois for most of the conditional 
exemptions in the propoiial was not 
justified, and that the Agency's genera! 
findings as to the need t:> ::on~ol 
hazardous waste atarage tU'::J v:Ilid for 
these recycling situatiana. Hazu!'~ous 
wastes stored before reclE:::a~bn-€vcn 
where there is rr..inimal risk of 
overaccumulation-still can j:rc!lent 
significant potential fer harm to h;.,r.:un 
health and the environment if 
mismanaged, and market mechanisms 
are insufficient to prevent 
miemanagement from occurring. 
Regulation thus is called for. 

In determining the level of regulation 
to adopt for those facilities which wou!d 
have been conditionally exempt, the · 
Agency is guided by the principle that 
the paramount and overriding statutory 
objective of RCRA is protection of 

human health and the environn,'lnt. The 
statutory poli..~y of enr.G::ruging rel:yding 
is secondarr; and must give WilY if it is 
in coG:S.i~\ vd:h the prir.c·:~dl objectiv2. 
See -18 FR 14474/1, 14482/2; see nlso 
HR. Rep. Nt.J. 96-:UJa, s!:p,"a, ut 41;. 0 We 
accGrdingly have deter,yli::;cd th:~t. f:lr 
the most j:!irl, tbs ::unti ~~o::J! 
exemptions ·we IirO!l09ed were 
unwarrante1l &::L' f:id'~'cs rec~·c!hg in 
these ways should be E·_jj'"cl to · 
regulation un::ler- ·'.!to S..:bti:.'~ C n 1::11. 

Ill. An Overview of the Final Drfinition 
of Solid Waste 

A. Matc: ':.t 1il T~i Are Solid Vt'.~st;.)s 

The revised de'inition of solid waste 
states that a!1y material th~t is 
abandoned i>y being disro~ed of, 
burned, or incinerrtecL o:r stored, 
treated, or accumulated hefore r>!' in lieu 
of these activi·:.C;.~-ic a solid waste. The 
remainder of the rlefb.itic'! sti::tr.s which 
materiah Rre war;tPII wher, rcr.ycled. 

The amf:!l~dd 6dinithn aL·:>rr~ t!-e 
approach that for second<!!'!' mH~eriuls 
being recyclec, one rr·:st k!'OVJ l.:~!t, 
what the J"::iteria.l is t·T'.d how it i!l hei.,g 
recyc1d before ceterminin~ whet~er or 
not it is a f.uttitle C was~ e. Thh 
apr~oach L'iffer~: sha•r\r fr::m the 
existina c~1-T!ic!cro (1C ~JR 2S1.2), w!:..:ch 
ote.:es that all sludg~s. and vlrt1ally :J 11 
other secondary m'!t~riels [ia. all those 
that are somet:mes rl':,~"r-1c:d loy an:•rme 
mena~;L'lg !l'.t:-::rl (scr! ~·,1. 2 R~ .de)~. a•e 
war.tes n:; matter how tre~,' are rrJc:,·c~ed. 
In umierstanding ~he r!Jv:_q'?.rl definition, 
therefore, one mm;t consider the types of 
secondary materials In conjuactior.. with 
typeo of rec:y<;Iir:cg practices. 
. 1. Types of Recyding A.c~hit::;s That 
Are Within The A:Jency's S!lbtitle C 
furisdictf!ln. The definition sta•c~· tb• 
four types r!f recycling activitil s ar" 
within EPA's ju!"isdiction; 

• U:;e constituting di:;;Josal. 7his 
activity involves directly ~being wastes 
or waste-derived produ-.~.~ (P.. pro;L;::t 
that contains a hazardous waste as an 
ingredientl onto H·.e land. Extending 
jurisdictio•t to wa&te-derived products 
placed on the land represents a change 
from the p~t :'C"~al; 

• Burn:•l<J 1: r.:d9 OJ' n.:I.:;te fur.!:; for 
energy recovery, Cr I!Si'IJ ·,traste3 to 
produce a fuel; 

• fleclamation. This activity involves 
the regeneration of wast:;s or the 
recovery of material from wastes; 

"The Agency also doeo not belleva that 
hazardous waste recycling will be discouraged in 
those situation~ tll:~t we now intend to regulate. Not 
only do tho incremento] Co318 of regulation appear 
lobe minimal (oee Part IV of this preamble), but 
regulation con actually ~ncourace recycling. See 45 
FR 33092 (May 19, 1980) and Section li.A. ubove. 

• Speculative accumulation. This 
activity involves either accumulating 
wastes that are potentially recyclable, 
but for which no recycling market [or no 
feasiblt:! recycling market] exists, or 
accumulating Wdstes before recycling 
unless 75fo of the accumulated material 
is recycled during a one-year period. 
(This provi:;ion now includes the 
activity referred to in the proposal as 
overaccuiimlation.) 

2. TJ'PIJS of" Secondary Materials That 
Are Within The Agency's 'lubtWe C 
jurisdiction. fhese ca!egmies of 
recycling a eli .rfties then are divided 
further according to the type of 
secondary material involved-spent 
materials, sludges, by-products, or 
commercial chemical products [a 
division pregent in the existing 
regulaticns-see 40 CFR 261.2[b)[1)(3)). 
We also have clarified the ~roposal br 
adding a new category of secondary 
material-scrap metal. 

"Spent materials" are materials that 
have been ust;d and ore no longer fit for 
use without being regenerated, 
reclaimed, or otherwise re-proceosed. 
Examplas are spent solvents, spent 
activated carbon, spent catalysts. and 
spent acids. 

"Sludges" are defined in RCRA nnd 
the impleme!!ting ngulations as residues 
from treating air or was~ewater, or other 
I"esidues frcTJl pollution control 
operatir.rs. (f:ee RCRA section 
1004(26}(A) and 40 CFR 260.10.) 

"B!,•-prcdw.ts" are defined essentially 
the same 11'1RY as in the exiJting 
definition to enrompass th,1se residual 
mat;>~·ials requ!:.Lug from industria!, 
comm:.::·~;,l, ;r,ining, und agricultural 
operat:cms ~h;,~ are not primary 
product:;, n:!l n!lt prod~ced separulcly, 
and are n<!t fit ior a desired end use 
without substantial furthP.r proc.-ssing. 
T~c lf'rm includes most secondary 
materials th:!t are not spent materials or 
sludgE:~. R'i.a:nples are process residues 
from rr.;muf:, ~ 'uring ot' min ;ng process<>s, 
such as eliot~~~;: lion column residues or 
mini~·J sL.lg9. 

"Commercial chemical prudw;l,o;" are 
the commercia! chemical products and 
intermedi:J.te~. off·sjlecificatio;.l VHriants, 
spill residues, and container residues 
listed in 40 CFR 261.33. Although these 
materials ordinarily are not wastes 
when recycled (see 45 FR 78540..541, 
November 25, 1980), we are including 
them as wastea when they are recycled 
in ways that differ from their normal 
use, namely, when they are used in a 
manner constituting disposal, or when 
they ere burned for energy recovery, 
(assuming these materials are neither a 
pesticide nor a commercial fuel). 
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"Scrap meta!' is defined as bits or 
piecesof metal that are d1scarded after 
consumer use or that result from metal 
. processing operations. Examples are 
scrap automobiles and scrap radiators 
(commonly referred to as post-consumer 
scrap) and scrap turnings and scrap 
fines· (commonly referred to as obsolete 
scrap). 

3. Secondary Materials That Are 
Subtitle C Wastes When Recycled in 
Particular Ways. As we indicated in the 
proposal, sludges and by-products 
sometimes are difficult to characterize 
as wastes or non-wastes when they are 
reclaimed. 48 FR 14476. Many by­
products and sludges in the mining 
industry. for example, are routinely 
processed further to recover usable 
metals in a manner much like continued 
processing of the virgin ore. As stated 
above, neither the Agency nor any 
commenter could devise a self­
implementing narrative standard that 
convincingly distinguishes between 
product-like and waste-like sludges and 
by-products being reclaimed. 

The Agency thus has structured the 
final regulation so that the Agency must 
evaluate these materials individually 
before deiermining whether they are 
subject to RCRA jurisdiction when they 
are to be reclaimed. Thus, in the final 
regulation, only sludges and by-products · 
listed in 40 CFR 261.31 and 261.32 are 
solid wastes when reclaimed. • 

The Agency does not perceive this 
difficulty for the remaining types oi 
recycling over which we have 
jurisdiction. Thus, all secondary 
materials (i.e. all spent materials, 
sludges, by-products, and scrap metal) 
are considered to be wastes when they 
are used in a manner constituting 
disposal, are burned .for energy recovery 
or used to produce a fuel, or are 
accumulated speculatively. The Agency 
proposed that only listed by-products 
would be wastes when burned for 
energy recovery or used to produce a 
fuel. but is changing the proposal for the 
reasons stated in Section II.V.D. of Part 
2 of the preamble. 

'The Agency intends that residues derived from 
reclaiming listed by·producls and sludgea also be 
considered lobe listed for purposes of this 
regulation. Thlo iN In accord with 40 CPR 261.3(c)(2) 
and (d)(2j and 40 CPR 2110.22(b}. The1e provisions 
stale that realduee derived lrom treating, storing, or 
disposing ofliated hazardous waetas ere also 
conoidered lobe listed ha•ardous wastes. end, for 
delisting purposes. to have the same constituents ol 
concern 88 the hazardous wastes from which they 
are derived. Under the amended deFinition ol solid 
waste. therefore, if a reclslmer distill• a listed by· 
product, and then reclaims the resulting distillation 
boltom, the distillation boltom also Ia considered to 
be a listed by-product and therefore a waste when 
reclaimed. 

The following table, which appears in 
.the regulation itself, summarizes wh_en 

secondary materials are solid wastes 
when recycled: 

• 
TABLE 1. Matrix of Which Types of Secondary Materials Will be Defined as Solid and Hazardous 
Wastes When Recycled and Which Types of Recycling Activities Constitute Waste Management. 

Use constlb.Jii"'l 
disposal 

Burning lor 
-~~ =ery· Asciamation 
produce a fuel 

Speculative 
accumwtation 

Spent materials (both listed and nonlistedlehar· Yes .....•.....•........•.•...........• Yes ........... ~ .......... Y89 ..................... Yes. 
acteritlic). 

Sludges (llslad) ............................ - ................... - ...... Yes ............... - ................ Yes ............ ............ Y8ll ..................... Yes. 
Sludges (nonlislodlch&rectertotic) ... ----· v-.. ......................... ..... Yeo ............ ............ No ..... .. .............. . Yes. 
By-p-oducl8 (listad) ...................................... .......... Yes............... ........ ...... .... YOI .... ................... Yea....... ........ ...... Yes. 
By·prodwclo (<Wnbled/clwadGifllic).---···-- Yes .... .................... .......... Yes ........ .............. No ........... ............ Yes. 
Commercilll chemical products Noried in 40 CFA Yes .................................. Yes .... _ .. __ ,_ .. No ...................... No. 

1 261.33 that are not onffnarily applied to the 
land or bumecl u fuvla. 

ScriiP metal---·-· .. •····· .................................... Yes ................................... Yes ........................ Yes ..................... Yes. 

Yeo-Defined as a solid weate 
Ne>-Not defined aa 1 solid waste. 

In addition, there are certain materials 
that are inherently waste-like, 
regardless of how they are recycled. The 
Agency has reserved the right to 
designate these materials as solid 
wastes, and has designated the 
chlorinated and dioxin dibenzofuran 
containing F020, F022-F023, F026, and 
F028 wastes as solid wastes no matter 
how they are recycled. 

The Agency agaiq emphasizes that to 
determine if a secondary material is a 
RCRA solid waste when recycled, one 
must examine both the material and the 
recycling activity Involved. A 
consequence is that the same material 
can be a .waste if it is recycled in certain 
ways, but would noi be a waste ii it is 
recycled in other ways. For example, an 
unlisted by-product that is reclaimed is 
not defined as a solid waste. However, 
the same by-product is defined as a 
waste if it is recycled by being (a) 
placed on the land for beneficial use, (b) 
incorporated into a product that is 
placed on the land for beneficial use, (c) 
burned as a fuel, (d) incorporated into a 
fuel, or (e) accumulated speculatively. 
Obviously, the by-product also is a 
waste whenever it is disposed of or 
incinerated rather than recycled. 

B. Secondary Materials That Are Not 
Solid Wastes 

Not all recycling activities involve 
waste management. Based on our 
reading of the statute and legislative 
history, the definition excludes two 
activities involving dire·ct use or reuse of 
secondary materials, and one activity 
where these materials are recycled 
without first being reclaimed by being 
returned as a raw material substitute to 
the original primary production process. 
These activities ordinarily will not be 
considered to involve waste 

management because they are like 
ordinary production operations or 
ordinary usage of commercial products . 

(1) Using or reusing secondary 
materials as ingredients or feedstocks in 
production processes. When secondary 
materials are directly used as an 
ingredient or a feedstock, we are 
convinced t.hat the recycled materials 
are usually functioning as raw materials 
and therefore should not ordinarily be 
regulated under Subtitle C. Examples 
are using fly ash as a constitutent in 
cement, or using distillation bottoms 
from the manufacture of carbon 
tetrachloride as feedstock in producing 
tetrachloroethylene. However, when 
distinct components oi the material are 
recovered as separate end products (i.e .. 
recovering lead from scrap metal in 
smelting operations), the secondary 
material is not being used. but rather 
reclaimed and thus, would not be 
excluded under this provision. The other 
major exception to this provision is 
when spent materials, by-products, 
sludges or scrap metal are used as 
ingredients in waste-derived fuels or in 
waste-derived products that will be 
placed on the land. In these situations, 
not only is the spent material, sludge, 
scrap metal, or by-product a solid waste 
but the waste-derived product remains 
subject to RCRA jurisdiction as well. 

(2} Using or reusing secondary 
materials as effective substitutes for 
commercial products. When secondary 
ma teria ls are directly used as 
substitutes for commercial products, we 
also believe these ma terials are 
functioning as raw materials and 
therefore are outside of RCRA's 
jurisdiction and, thus, are not wastes. 
Examples are certain sludges that are 
us!!d as water conditioners and by­
products hydrochloric acid from 
chemical manufacture used in steel 
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pickling. In these examples, the recycled 
materials are substituting for other 
commercial products, and material 
values are not being recovered from 
them. 

(3) Return of secondary malo rials to 
the original primary production process 
in which they are generated without 
first reclaiming them. When secondary 
materials are returned to the original 
primary production process (from which 
they are generated) without first being 
reclaimed, we likewise believe this 
recycling activity does not constitute 
waste management. This-provision has 
been modified from the proposal to 
cover more precisely those closed-loop 
production processes that use secondary 
materials as return feed to the original 
primary process. 

C. Variances From Classification as 
Solid Wastes 

We also have promulgated variance 
provisions allowing the Regional 
Administrator or authorized States to 
determine that certain materials that are 
to be recycled are not solid wastes. 
There are three such variances: 

• Materials accumulated without 
sufficient amounts being recycled. The 
Agency proposed that persons failing to 
recycle 75% of their accumulated waste 
material could petition the ReglonaJ 
Administrator to declare that the 
material is not a waste. We are retaining 
this provision and are Connally Ienning 
it a variance: 

• Materials that are reclaimed and 
then reused within the original primary 
production process in which they were 
generated The Agency proposed a 
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complete exclusion for this type, of 
situation, referred to in the proposal as 
closed-loop recycling. We are now 
convinced that the proposal was too 
broad but that individual exclusions 
may be warranted; and 

• Materials that are reclaimed but 
must be reclaimed further before 
material recovery is completed This 
variance would allow individual 
consideration of whether an initial 
reclamation process is only minimal 
processing or whether it substantially 
completes the recycling process. 

The following tables summarize the 
differences between the final and 
p.roposed rules with respect to the 
secondary materials that are and are not 
solid and hazardous wastes when 
recycled: 
IIILUNO CODE 8580-110-M 
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Table 2: Second~ t-1aterials That Are Solid and Hazardous 
Wastes en Recycled: Proposa.I v. Final RUle 

&.Jrni~ for Ehergy 
Recovery, Use to 

Use Consti- Produce a Fuel, 

621 

tuti~ or Fuels Containing Speculative -
Disposal These Materials Recla~~ation AccUJIUlat ion 

~ 

Final Proposal Final Pr~osal Final Proposal Final Proposal 

Spent Materials Yes ••• Yes ••• Yes ••• Yes ••• Yes ••• Yes ••• Yes ••• Yes ••• 
(both listed and 

/non-listed exhibit-
ti~ a characteris-I tic) 

I 'Sludges (listed) . Yes ••• Yes ••• Yes ••• Yes ••• Yes •• Yes ••• Yes ••• Yes ••• 
I 

ISlu~es (non-
listed exhibiti~ a 
characteristic) Yes ••• Yes ••• Yes ••• Yes ••• No ••• No ••• Yes ••• Yes ••• 

By-products (listed) Yes ... l Yes ••• Yes ••• Yes ••• Yes •• Yes ••• Yes ••• Yes ••• 

By-Products Yes ••• Yes ••• I Yes ... No ••• No .. ~ No ••• Yes ••• Yes ••• 
(non-listed exhibit-, 
~ a character-
istic) _ I 

Commercial chemi-
I 

I 

Yes ••• Yes ••• Yes ••• Yes ••• No ••• No ••• No ••• No •• • 
cal products 
listed in 40 CFR 
§261.33 that are 

•. 

lnot ordinarily 
I applied to the I land or burned 
as fuels 

lscrap Metal Yes •• ·J Yes ••• Yes ••• **I Yes ••• -**I Yes ••• Yes ••• 
j 

Yes = Defined as a solid waste 
No .. Not defined as a solid waste 
~ Final rule includes hazardous waste-deriv~ products (products containi~ a hazardous waste) 

that are placed on the land. The proposal did not cover these waste-derived products. 
**/ Sane scrcv metal was classified as a by-product mder the proposed rule, and this type of 

scrap metal would not have been a waste ~en reclaimed or burned for energy recc:Nery. 
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TABLE 3. MATERIALS THAT ARE NOT SoliD 

At~D HAZARDOUS WASTES WHEN RECYCLED: 
PROPOSAL V. FINAL RULE 

Proposal 

(a) Secondary ma!Brials u98d 
0< rw98d as ingredients. 

(b) Secondary materials u98d 
0< reu98d u aubsUtutos 
for raw materials In pnmary 
processes. 

(c) Secondary materials u98d 
or reused In a pal1icutar 
function u a substitute for 
a commercial product 

(d) Secondary materialo r&­
clal~ at the plant lite 
and retumod .to the original 
proctucllon process 
("ct~toop recy<:llng"). 

(a) Unlislod sludges and by· 
products that are ,. 
claimed. 

(0 Unlisted b¥i>Toducle 
burned as fuels or incorpo. 
rated Into fuels. 

(g) (Not apeciflcally pro. 
po98d). 

(h) (Not apeciflcally pro­
po98d). 

IIILUNG CODE 15110-SCHI 

Anal rule 

Same, except materials used 
In a proclucl l/1atts apl)lied 
to land for llen8flclaJ usa 
are defined aa wut .... 

Modlfled and subsumed In d) 
bet ..... 

Seme. 

Modified to apply to second­
lilY materials returned IS 
raw materials 10 lhe ~ 
Nl primary production 
process lllilhout ftt8l being 
reclaimed; In addition, .....,. 
ondary materials that wa 
flrat reclaimed and lllen re­
uned to tho original proo. 
esa 11e eligible 10< a vari­
ance from being a -
wasta .• 

Same. 

Changed; these by.producte 
are deflned aa waalaa In 
lhe IIMIIU!a. 

Blacl< liquor rvcycled as pert 
ol tho Krah PGP'II II'OCOU. 

Spent lllll'utlc acid used In 
making virgin oullurlc add. 
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Table 4: Decision Tree for Dec!d~ng Wn!cn 
secondary Materials Are Solid Wastes When 
Recycled 

u material excluded I ~.. J 
under 40 CFR 261.4(a) I Material i~l not 

a solid wos te 

I No No -~ Material is a I 
I I solid wa s te 
I! material recycled I -----:or---

1 Yu I ~d 
I 

Is aaterial inherently 
waste-like under 40 erR 
26L21dl 

l Ne 

I Is ...,tarial accumulated J 
speculatively 

l N• 

Is material use;reused: 
- as ingredient 
- as substitute for 

commercial product 
- in closed-loop 

process 

IAA 
continued on 
next paae 

BIWNQ CODE 158~50-C 

Yes 

Yea 

Yes Is material used 

'f 
r~d ~ 

Is 75' of material 
recycled vithin 
one year 

N. 

Lj 

Material is 
not a solid 
waste 

I 
Material !!I / 
a solid va,.te _____ I 

1 N• 

Is material used in a I 
manner constituting ~~V~~~--------------------------------. 

1
disposal 1 . 

][,. I :::::·::.:; · I 
Is material used as a ~ou fuel or used to pro-
duc:e a fuel 

IN· 
I 

I lis material being 'I~ 
reclaimed 

I 

----yr· 

l 
Is material a listed ~ 
hazardous waste under 
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I--
Ys 

Is material a non-listed 
spent material 

Y Material is not 
a solid waste 
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Part U: Secondary Materials That Are 
Subtitle C Solid and Hazardous Wastes 
When Recycled 

I. Definitions of Particular Terms Used 
in the Amended Definition of Solid 
Waste 

A. Spent Materials/Sludges/By­
Products/Scrap Metal 

The final definition classifies the 
universe of secondary mate dais that are 
wastes when recycled as either sludges, 
spent materials, by-products, or scrap 
metal. 8 With the exception of ocrap 
metal, this is the same classifu:;ation 
scheme as in the proposed rule. See 48 
~'R 14476/2. We have not changed the 
proposed definition of "sludee." but are 
clarifying what we mean by spent 
materials and by-products. Wa also are 
explaining the new definition of scrap 
metal. 

1. Spent Materials. We are continuing 
to define spent materials as those which 
have been used and are no longer fit for 
use without being regenerated, 
reclaimed, or otherwise re-processed. In 
response to comments, however, we 
have altered the wording of the 
definition of spent material to express 
this concept more clearly. As the · 
proposal was worded, a spent material 
was one that had been used and no 
longer could serve its original purpose. 
The Agency's reference to original 
purpose was ambiguous when applied to 
situations where a material can be used 
further without being reclaimed, but the 
further use is not identical to the initial 
use. An example of this is where 
solvents used to clean circuit boards are 
not longer pure enough for that 
continued use, but are still pure enough 
for use as metal degreasers. These 
solvents are not spent materials when 
used for metal degreasing. The practice 
is simply continued use of a solvent. 
[This is analogous to using/reusing a 
secondary material as an effective 
substitute for commercial products.) The 
reworded regulation clarifies this by 
stating tllat spent materials are those 
that have been used, and as a result of 
that use become contaminated by 
physical or chemcial impurities, a:ad can 
no longer serve the purpose for which 
they were produced. (This reworded 
definition appropriately parallels the 
definition of "used oil''-a type of spent 
material-in RCRA section 1004(36).) 

In response to comment, we also note 
that leftover, unreacted raw materials 
from a process are not spent materials, 
since they never have been used. 

'Commercial chemical producto ::,,:,.din C 261.33 
also are wastes when recycled to the land or burned 
•• ruelo. when this is not their normal munner or 
use. 

Unreacted raw materials thus are not 
subject to RCRA jurisdiction unless they 
are discarded by being abandoned. 

2. Scrap Metal-a. Classification. We 
have ac..;ried a new definition of scrap 
metal t:> the final regulations. At 
propos~!. scrap metal that was· 
genera!ed as a result of use by 
consumet3 (copper wire s;.;rap, for 
examp:e) was defined a~ a spent 
material. ~This type of scrap is usually 
refer; ;;rJ to as "obsolete snap".) Scrap 
from ;r!!t&l processing, 0:1 the other 
h8!1d t~Jch as turnjngs h·m machining 
opera!iom .. ) was defined as a Ly­
prodt:ct. (!t is usually called "prompt 
scrap".) Yet the scrap metal in both 
cases is physicslly identical (i.e., the 
composition and hazard of both by­
product ond spent scrap is essentially 
the same) and, when recycled, is 
recycled in the same way-by being 
utilized for metal recovery (generally in 
a secondary smelting operation). 

In light of the physical similarity and 
identical means of recycling of prompt 
scrap and obsolete scrap, the Agency 
has determined that all scrap metal 
should be classified the same way for 
regulatory purposes. Rather than 
squeeze scrap metal into either the 
spent material or by-product category, 
we have placed it in its own category. 

b. Recycled Hazardous Scrap Metal is 
a Solid Waste. We have further 
determined that for purposes of the 
regulations implementing Subtitle C of 
RCRA, all scrap metal that would be 
hazardous 9 is a solid waste when 
disposed of or when recycled (although, 
as explained in more detail below, it is 
exempt from Subtitle C regulation at this 
time when recycled). Scrap metal is 
waste-like in that it is a used material 
that is no longer fit for use and must be 
reclaimed before it can be used again, or 
is a process residue that must be 
recovered in a different operation from 
the one in which it was generated. 

We also believe that scrap metal 
comes within the series of statutory 
definitions which state generally that 
materials from which resources are 
recovered are solid wastes. See RCRA 
sections 1004 (19), (30), (22), (7), (18), 
(23), and (24); see also 48 FRat 14502/1-
2. Based on these provisions, the Agency 
has stated that most reclamation 
operations involve waste management, 
and all reclamation operations utilizing 
materials that have been used and ihat 
muE l ue re-processed before they Ciln be 
re~;;ed constitute waste management. 
We believe that scvp metal that i~ 

'For rJarificelion of tl1i3 point, see the diacu~sion 
or§ 261.1(b), Secllon ll.A. or thls part of the 
preamble. 

being reclaimed fils within these 
provisions. 

c. Definition of Scrap Metal and 
Regulatory Distinrtions Between Scrap 
Metal and Other MctJI-Containing 
Wastes That Are Recycled. Although 
we are defining hazardous scrap metal 
as a Subtitle C waste when recycled, we 
are exempting such metal from 
regulation for the time being. We need 
to study types of scrap metal and types 
of management practices further before 
deciding on an approprinte regulatory 
regime (if any). It thus is important to 
distinguinh scrap metal from other 
metal-containing wastes that arc subject 
to Subtitle C regulations when recycled. 
See Section II.H.4. of Part Ul of the 
Preamble. 

Scrap metal, as defined in this rule, 
means bits and pieces of metal parts 
(e.g., bars, turnings, rods, sheets, wire), 
or metal pieces that are combined 
together with bolts or soldering (e.g., 
radiators, acrap automobiles. railroad 
box cars), which when worn or 
superfluous can be recycled. Put another 
way, scrap metal is defined as products 
made of metal that become worn out (or 
are off-specification) and are recycled to 
recover their metal content. or metal 
pieces that are generated from 
machining operations (i.e., turnings, 
stampings, etc.) which are recycled to 
recover metal. Materials not covered by 
this term include residues generated 
from smelting and refining operations 
(i.e .• drosses, slags, and sludges), liquid 
wastes containing metals (i.e., spent 
acids, spent caustics. or other liquid 
wastes with metals in solution), liquid 
metal wastes (i.e., liquid mercury), or 
metal-containing wastes with a 
significant liquid component, such as 
spent batteries. 

We have defined scrap metal in this 
way based on our general understanding 
of the way industry uses this term. As 
noted, this definition does not include 
liquid spent materials that contain 
metals. Liquids are different from metal 
pieces in content, physical form, and 
manageability. Members of both the 
National Association of Recycling 
Industries (NARJ) and the Institute for 
Scrap Iron and Steel (ISIS) also 
generally agree t.l,.atliquid wastes are 
not commonly referred to as scrap 
metal. Although these metal-bearing 
liqt:ids and scrap metal are both 
classified as solid wastes under this rule 
(if hazardous), the regula tory 

.significance of not including the~e 
liquids as scrap metal is that the liquids 
are subject to immediate regulation 
when they are r<:!claimed (!!ssuming they 
are hazardous spent materials, listed 
sludges, or listed by-products) whereas 
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scrap metal is not.10 It is the Agency's 
judgment that immediate regulation of 
metal-bearing liquids is appropriate 
because: (1) (As liquids) They need 
special precautions when managed, (2) 
the current regulatory regime in Parts 
264-265 is appropriate, and (3) wastes of 
this type have been linked to a series of 
damage incidents when stored before 
reclamation . 1 1 The reasons for deferring 
regulation of scrap metal thus do not 
apply here. 

Similar reasoning underlies the 
Agency's classification of spent lead­
acid batteries as a spent material. 
subject to immediate regulation when 
reclaimed. Spent batteries are different 
in physical form from scrap metal 
because they contain substantial 
amounts of liquid acid. As discussed in 
Section H.G. of Part Ill of this premable, 
it is appropriate to immediately regulate 
the storage of spent lead-acid batteries 
at reclamation facilities. We 
consequently are classifying and 
regulating spent batteries differently 
from scrap metal. 

Scrap metal is also classified 
differently from metal-containing 
process residues such as slags, drosses, 
and sludges partly because it is different 
in physical form and content. Mora 
importantly, these residues can be 
involved in recovery operations that 
amount to on-going processing of the 
virgin material and so are not invariably 
wastes when utilized for metal recovery. 
As noted above, this is not the case 
when scrap metal is recovered. For this 
reason, all hazardous scrap metal is 
classified as a waste (although exempt 
from regulation at this time), while 
sludges and by-products being 
reclaimed must be identified more 
particularly by listing before they are 
wastes. 

3. By-products Versus Co-products. 
We are also modifying the definition of 
by-product. In the proposed rule, we 
said by-products were not primary 
products and were not solely or 
separately produced. This language did 
not directly address situations where 
there are a number of co-products being 
produced. By "co-product" we mean a 
material produced for use by the general 
public and suitable for end use 
essentially as-is. Examples are sulfuric 

10 In particular. in reviewing • booklet published 
by the National Association of Recycling Industries 
(NI\RIJ which ctonlfies-non·lerroue acrap Into 133 
dilferent categories. moal of the catcgorlea 
described-approximately 95 percent-refera to 
metal pieces {i.e .. wire. caatings, clippings. sheet 
metal. slabs. etc.). See NARI Circulor NF-82, 
Stondard Classification for Non-Ferrous Scrap 
Metal. The Institute of Scrap Iron and Steel (ISIS) 
likewise clasalftes scrap metal as metal pieces. 

• ' See Appendix A. 

acid from smelters' metallurgical acid 
plants, various metals produced in 
tandem by smelting operations (such as 
lead recovered from primary copper 
smelting operations), or co-products 
such as kerosene, asphalt, or pitch from 
petroleum refining. These co-products 
are not (and were never intended to be) 
covered by the regulations. 

We therefore are clarifying the 
definition to indicate that by-products 
are materials, generally of a residual 
character, that are not produced 
intentionally or separately, and that are 
unfit for end use without substantial 
processing. Examples are still bottoms, 
reactor cleanout materials, slags, and 
drosses. 

On the other hand, materials 
produced intentionally, and which in 
their exisiting state are ordinarily used 
as commodities in trade by the general 
public, are considered to be co-products 
and not by-products.'" In response to 
comment, we also note that these 
materials can be produced from a 
combination of processes at a facility, 
and need not result from one single 
process. (I! is also possible to put a by­
product to use-for example a still 
bottom can be used as an intermediate 
to make a new product. The still bottom 
would not be considered a waste under 
the amended definition due to its 
manner of recycling-use as an 
ingredient. It would, however, still be a 
by-product). 

B. Definitions of Incinerator, Boiler, and 
Indusiriai Furnace 

1. General l;/asses of Combustion 
Units. Many enclosed devices are used 
to treat hazardous waste through 
controlled flame combustion." The 
proposed regulations divided that 
universe into three groups: incinerators, 
boilers, and industrial furnaces. We are 
adopting this same tripartite division in 
the final rule. The Agency already 
regulates the emissions from hazardous 
waste incinerators and intends to 
regulate the emissions from combustion 
units that burn hazardous wastes for 
energy recovery. Regulation will be 
established at a level that is necessary 

"We note. however. I ho t product& or co-products 
thai include hazordou& wastes •• ingredients are 
classified os wastes when they are to be burned for 
energy recovery or placed directly on the land for 
beneficial use. See Sections V.C. and V.D. of I his 
part of the preamble. 

"There are also a few hazardous waote 
management devices which rely on thermal 
treatment. but do not directly combuot the treated 
waate. EPA will ollow pennilting of those devices 
under the criteria of 40 CFR Part 264. Subpart P: 
Other Thermo) Treatment. or under the criteria of 40 
CFR Part 264. Subpart X: Miacellaneous Waste 
Management. following promulgation of those 
Subparts. 

to protect human health and the 
environment. It is necessary to 
distinguish among the types of · 
combustion units, however. because 
incinerators are being regula ted sooner 
than boilers and industrial furnaces. and 
because the ultimate standards for 
boilers and industrial furnaces may vary 
from each other, as well as from the 
standards for incinerators. 

2. Definition of Incinerator. 
Incinerators burning hazardous waste 
are subject to the permitting staadards 
of 40 CFR Part 264, Subpart 0. An 
incinerator is defined as any enclosed 
device that is neither a boiler nor an 
industrial furnace that uses controlled 
flame combustion to treat waste. This 
definition differs from the text of the 
proposal in order to make it clear t.hat 
the three defined units-incinerators, 
boilers, and industrial furnaces-cover 
the entire universe of enclosed devices 
using controlled flame combustion to 
treat hazardous waste. The regulation 
also amends the former definition of 
incinerator, promulgated on May 19, 
1980, which defines the device in terms 
of the primary purpose for which wastes 
are burned. However, this change is 
essen!ially a clarification of the existing 
rules which should have little effect on 
the number or identity of units already 
subject to Subpart 0. As we stated at 
proposal, incinerators are built to 
destroy hazardous waste, so wastes 
burned in them are obviously being 
burned for the primary purpose of 
destruc tion. 48 FR 14484/2. 

The May 19, 1980 definition focused 
on whether each waste fuel was burned 
for the primary purpose of destruction. 
Torley's regulatory scheme more 
appropriately describes how one can . 
examine the nature of the combustion 
unit to recognize combustion for 
purposes other than destruction. It then 
classifies units used for those activities 
as either boilers or industrial furnaces . If 
combustion of a waste does not meet 
the criteria for those classes, then the 
primary purpose of its combustion is 
necessarily destruction. Thus, it should 
properly remain subject to the 
permitting standards of Part 264, 
Subpart 0 . 

Comforming changes are being made 
in § § 264.340 and 265.340 definins the 
applicability of Subpart O's standards 
for incinerators. Similarly, § 265.370, 
defining the applicability of the interim 
status standards for other thermal 
treatment, is being amended. These 
changes clarify the coverage of flame 
combustion devices, but do not alter 
existing obligations. 

3. Definition of Boiler. Boilers burning 
hazardous waste for energy recovery 
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now fall within the exemption from 
regulation of actual recycling processes 
round in 40 CFR 261.6. pending 
promulgation of eubs ~a:lliH! regulations 
controllL'lJ.l emlssion.e fron: burnina 
hazardous wus!es in then 95 may be 
ncces;mry tu pre teet r:.:..''I!l' :1 heal!h and 
the envhc::mer:!:. TI:..i:!, l:uil:rs rlo nut 
now require PCP. I\ pr.mi's to r:ontir:ue 
their combustion iJ;Xdt:u. [S•J• :Jg!! of 
certain hazardoUB W;J.3~P~ ~~ r~-P. turdng 
requires a ~t~Jrage p::= :: and the 
transport vf thE:;e Wa>:!:H i~; regu.!<tt!'cl, 
however. Sec -40 CliR 2' 1.'1[' :].) 

n. Adoplin:'l of a Standard Based c;, 
Integral Design of the E~viae. The 
d finiti on of boilers ~:lc :'!!rf. t,r: • :.J < .. ;1 
indici a of th l"ir leg: ~i-.:lr ~:: :;-p. f,, p-~L'!!V 
r.ecovc:·.)r· Thr: !! :.c:1 ~ .:..: ·-:: ~~C·~ r . i\::. L~e 
pr:Jp t:~ea l , 1 r.l' t! S :~pr.~ ~e cnncep~ o~ 
ialegra l deHjgn, ccr-t:::;. ,'c:t e:fi :-:!e:::~y . 
or.d er.erP.Y re!"!l\'1:'':'· '!'!1:. refl c: ~tn liJ.r; 
f!lct th.e.~ boilcs, ur.like inr.:X.'!n• ... ~s. art! 
Ceeigned and O_:'!'!r'ltec! to c:--~- - e~t he'. 
i:.tto rnr·rr URUJl:-~c Ln': !':']~' (r .... ~r.:~.!~y 
stes.m). 'EI~·: is rroat eDo::i':'nt':; do1•e 
when eneMy re:~·,:~j c'e•.ri:;c~, ~: : :-h J~ 
water v:?~:te's. are ;::·::s!:;aL y ir: :;-n~a:-:t 
with (intct;.:Iily cnme!:ted ~ 'J t~:~ 
c.ombustion r:hc.·~: i:l:!r in w!.." ,;~- t~• :; fuel is 
L'lrned. 14 EPA c::~.-~e~.~· :!" ~Jy rr: :'; '"ed 
that the comb;:9tion ::::Jmber: :·1 beat 
recovery S!lcticns C. r !I b.n:!~ r mt,;at !'P. ~~ 
integra l desi8fl-p·;~;'li r:c.! !y L'i'ro .. r d Into 
a single unit-and lh'l t a l!i.rr: ifi ::e ;~ t bea! 
recove .-y mt•'lt take .-.JeeP. In the 
combustion <:ham"b::!r by ne~:ns Cl;' 
radiant heat tr~>.nsi'~•·· 

Many part;es com!;lr.!l.ted on ~e 
proposed definition. Some had 
generalized objP.ctions tc the b:.sic 
concept of o test based on physical 
criteria, arguing ti!at H would stii.'e 
innovation and that it w~::s uuralated to 
environmental protection. O!ners had 
apecif.c criticisms related to the 
propo~a:·:! P.xclusive reliance on radiant 
heat trdnsi:"er as the meallure of 
"sig=:ificant heat recovery." Commenters 
11lso rlescriLed a few specific types of 
legitimute boilers which might not meet 
the proposed "integral design' · teJt. 

EPA iias consiuered, but i~ 
unpet~>ua:!d by, ~ne ]enew. t~it ; cism of 
the rule's ra:;av.ce on .,iJy3ic&i cr ': ;'ria to 
d;iferentii.te i.J.,l~.:c;;, lueae ur.::s. 
Significant regulatory consequences 
cpring from the uistinct:;:ma betY.. i!Eu 
classes of combustion devices. T;.us, it 
is irr.pc;;·tant that the tests for those! 
distinctions be unarr.b;guous and easy to 
applj. The physical test of integral 

"von Nostrand's Scientific Encyclopadiu (5th 
Ed.) ct .:z4-331 defines "boiler ourlace" an thoae 
parte "which ore in contact with the hot goaes on 
nne side and water or a mixture of water end ulcam 
on the other alr!e." See also, McGraw Hill 
Encyclr,pedio of Science ond Techno/og}' (1982)at 
362-3~5. 

design mee!'l those needs. The test ~o<l.so 
has environmentdl significance since it 
will pinpoint those cases i.n whi1.b ti-e 
unit is not detiig;Jed tv uchieve efi'i cient 
energy recc;v~:;ry and. thus, Ca.aLvl b~ 
relied upon to o ' til~ complete 
combuo;t;c.r"J. 

Adverse impacts on innovatL•n are 
ualikely to occu" since the te&t f< ·r.uscg 
Oil efficient tr-9nsfer of f'nergy from fuel 
to fluids-!hn mo5t common and 
widespread elel!lent of boiler 
technology. Fu.:thermore, extenAivc 
commP.nts a-;;tuully identifid only tn'O 
limited cl'! ::~ es of boilers fr•!' which the 
test could be ir.r:;>pror•riate; thE fi'lr.l 
regulation specifically deals with thqse 
classes, an dit!CIIBHed belcw. Fi.rlall~·, 
EPA has IJI'ovid:Jd f<>r fl caAr.-b~·-c9Se 
determiration theta ttnit is aler;itir-:?.~e 
boiler, oaad on an a~~as~mEnt of 
11~ecifh:d relever..t fec~t'•~· 

UI:.der the f:~·: r:•':•, ·~~'!~~ fcre. t~e 
grac ~ rr.n;r: · ::;·. ;'1,,<' ·· · > :- 1.<1 bP. 
unamb'g.;::l :l : ~, id(;<l.lif:d b~· a .3;:: .. f l.e 
ex11rr '.1:: · ·, • of phy• ' •·:.: r, , r' .. - · •· '-; )";> :. 
case-h1'· '" ,.,. - -~ - '- ··1 ... · ~ 1· ·- ~a·~ " 
of n1e L.:: .. ;;;:- ;· .. :: t\ <.;. r ts ~~ ··sibl~ 
the.t t} ' ; pbysico:.l teEt is inappr-- p· : ... C! . 

h. S·•::.'Jli~m~.n!.Jtion cf li.ltJgral i.:esicn 
Sta •. ~··. , d ~ :r:.~ .IL'~ 1; r·:. :: 1"' J·hy. ·ical 
Eiai~da .... ' ·. ~~r:! >·~ ·:,;:·~: d! · E- :0~ ~f: ;;~ ~s 
suppleno.! ~::. L; 'i'-' ' · : ~T.t.: ri c : .. 'ia fur 
continuou<J ancl long-h.;.:;·, cntlrg:; 
r!::r.c ::.:·> ~l.':: :;; ;:upplemwtilry tE:.ot:> urtJ 
designed to enaure that unit:; that are 
physic:! '!;· d!:sl;;!ted as ~oilers u::'f! nt.t 
actually being used to destroy 
hazardous waste. In the fi.nal regL•.lation 
these ctituia ure :!!.lantificd anJ piol~:cd 
in the re[;"J.luiio>l io avoici th e; ar.1Lil!uiiy 
about reguiatoi"y coverane which might 
have o.1riuen if Pkt had been iefr in ihe 
preamble, us at propose!. (A specific 
backg1our;d decurrent explains these 
criteria in detail.) 

The fi.Jfll ~'cfiniiion coe~ irc!ude 
severai chnnge:1 ba,.ed 'ln apecific 
technical COI!l!JH:nls. These are 
discussed in t},!l background ducUJI:ent; 
however, ihe maje~ points are 
mention;-d here. 

First, the def:nilk:t cf bcilu nc~ "N 
identifies npecific unitc-pl'Ocess 
heaters and fluidized bed combustion 
units-wbich are generally reco~i'led 
as boilers but for which the integrlil 
rleaign tes! is not determinativE of 
whe<iler tha un:t iR il uoiler. Histo.rir.:.tlly, 
these units hs"n generally been 
regarded as le~itimatc boilers de~pite 
the f;~ ct that th:1y might Mt meet a attic! 
intcgrul d.saign teal. As s uch, they wot.ld 
often 11ualiiy for the case-by-caoe 
clas!lifica iion pron:dure, a~suminc they 
meet the energy recovery criteria. The 
explicit reference tc them in the 

definition avoids the need for case-by­
case assessments. 

Second, the defmition now gives 
credit for Gil forms of hen t recovery 
which ere exported from the unit and 
actually are utilized. Thie significant 
technical change is in re~;ponse to 
criticisms of the proposal's rt!liance on 
radiant ht:dt transfer alone. As such, it 
avoiJs many problems of measurement 
and classification. In facr, measurement 
can now often be based on a simple 
comparison of annual feed to the unit, 
and annuai pounds of stE:am recovered 
from the unit, with both measured in 
British Therma1 Units [B'nJ]. 

Fina:ly, the specific required energy 
recovery ra tios have been revised since 
proposal. T.ra: changes rdlect the shift 
from rellance un rad iant heut recovery 
alene to r~:iiaPce on the lela! heat 
recO\ ery. l Ve are imlicalin~ that brJi!erg 
mu'lt main.iai:1 a thermal Pncrgy 
recnv::ry efticiP,n r:y of 60 percent when 
in opera tion.. [ f his is to be based rm the 
higher heat ing va lue of the fuel, the 
common me21ts of evalu 1ting boilers 
efficiency in this country.] This value is 
within i ~c rarge recomrr.ended by 
commenter!!, and also is within the 
range of recoveries reported in rP.Jevant 
technical iiterature. We also are 
indi cPti g that boile rs mus t exp'lrt and 
utilir.e 75 percent of the recovered 
enert{Y on an annual ba sis. Th is val ue 
allows fer unit dow!'lltrre but guards 
against situations where heat recovery 
elementR have been add:Jd as incidental 
parts of a combustion unit, or have been 
added in an attempt to avoid 
classification as an incinerator. The vast 
majority of la~itimate, well-maintained 
and well-operated boile:s (and all those 
of which EFA ig now aware) should 
meet the criteria now in the regulation. 
Specific outlying units may be eligtUr: 
for a case-by-case assessment. 

4 . .Defir:it>!:"t of Indus t·ial Furnace. 
Industrial /urnacc::; burn ing hazardous 
waste for en;:·! !o!l' .recove."y are currently 
exempt from :eJU]a tlon b y the 
provis i.ms of 40 CFR 261 .0. Thus, they 
do ne t now req u:i re permits to continue 
their comb1•sti;m activities. (As with 
boilers.- storage oi certain hazardous 
wastes before b urning in Industrial 
frunaces requires a storage permit. and 
the transportation of these wastes is 
regulated . See § 261.6(b].) 

We indicated at proposal that 
industrial fum::.ces were those 
combustion devices des.gned as 
inciilerators or 1.1s boilers that lll'e l!St:d 
1111 inle,sraJ components of m::tnufacturing 
proce:!~t~s to recover materiels or 
energy . no t to destroy wastes. 48 FR 
14463. To be an "industrial furn ace", a 
unit had to fall within the classes that 
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EPA had specifically designated in the 
rule, based on a series of criteria 
relating to how the dPvice was an 
integral rwmpor.ent of a m:mufactUiing 
process. 

We ha\ e adopted this same scheme in 
the final rule. Thus, only those devices 
specifically named in the regulation (i.e .. 
in the definition of industridl furnace 
contained in § 260.10) are considered to 
be industrial furnaces for purposes of 
the regula lion. The criteria for adding 
new industrial furnaces are the same as 
at proposal. We have added certain new 
devices to the list of industrial furnaces. 
Our reasons are provided in the 
background document supporting this 
portion of the regulations. 

II. Discussion oj Specific Provisions of 
the Rfm'sP.d Dt:finition of Solid Waste 

A. Section 261.1(b]: Purpose and Scope 
1. Use uf TbP Regulatory Definition of 

Solid Waste Only For Purposes of The 
Subtitle C Regulations. The appllcability 
provision in the final rule is virtually 
identical to the one proposed.. Sectign 
261.1{b]{1) reiterates that the regulatory 
definition of solid waste applies only to 
materials that also are Subtitle C 
hazardous wastes. This point is implicit 
since the regulatory definition of solid 
waste appears in regulations 
implementing Subtitle C of RCRA, which 
subtitle only applies to hazardous 
wastes. In response to cumment, we are 
adopting a clarifying provision in 
§ 261.1(b) to eusw-e that the regulatory 
definition is not used in unintended 
contexts, for example to justify 
regulation of non-hazardous wastes. The 
language of the final rule is modelled on 
Section 8 of H.R. 2867 and is consistent 
with the Committee's intent. See H.R. 
Rep. 98-198 at 47. 

This provision also makes clear that 
waste-derived products placed on the 
htnd for beneficial use or burned as 
fuels must themsewes be hazardous (by 
exhibiting a characteristic or containing 
a listed hazardous waste) tG be covered 
by the rule. 

2. Use of The Statutory D£=finition for 
Purposes of Sections 3007, 3013, and 
7003. EPA also is promulgating 
§ 261.1(b)(2), which provisiun states that 
the regulatory definition does m;t limit 
the Agency's jurisdiction ur:der Sections 
3007, 3013, Rnd 7003 of RCRA. Rat.~er, 
the statutory definitions of solid and 
hazardous waste will apply when these 
provisions are involved. A substar.tially 
identir.al provision has been in the 
regulations since May of 19RO. (Tho9e 
provisions recopied rrom the May 19. 
1980 rules are not being repromulgatCld 
and FJre not subjr.ct to judicial review.) 
Seveml commenters objected to its 

continued inclusion, arguing that the 
statutory definitions of solid and 
hazardous waste do not proviC:e 
adequate notice to the regulated 
community. These comments· are 
unfounded. Congress clearly intended a 
bFoader definition of waste to apply 
when these three pr-ovisions are 
involved. See 48 FR at 14484 (April4, 
1983) and 45 FR 33090 {May 19, 1980]; 
see also H.R. Rep. 98-198 at 47 (EPA's 
authority under Sections 3007 and 7003 
includes all wastes that meet the 
statutory definition of hazardous waste). 
Cow-ts also have repeatedly applied the 
statutory definition in Section 7003 
actions. See 48 FR 4502 n.67 (Section 
7003 actions against recycling facilities]. 
Therefore, the statutory defmitions of 
solid waste and hazardous waste will 
apply in all actions involving Sections 
3007, 3013, and 7003 of RCRA. This 
means that the Agency's authority under 
these provisions extends to all materials 
that could be solid wastes under RCRA, 
not just to those defined as solid wastes 
in the regulations. Thus, EPA has 
authority to sample a potentially 
hazardous unlisted by-product being 
reclaimed even though this material 
would not be defined as a solid waste in 
§ 261.2. It could be a solid waste, 
however; the regulatory definition states 
that this is a question requiring malerlal­
by-malerial consideration by EPA. EPA 
thus retains the statutory authority to 
obtain the information necessary to 
determine whether the materials are 
solid wastes (or, in the case of Sections 
3013 and 7003, to take appropriate 
action under those provisions). The 
same reasoning applies to materials 
potentially designable es solid wustes 
under § 261.2(d). 

This portion of the rule is effective 
immediately. The.HSWA amended 
Section 3010 of RCRA to allow rules to 
become effective in less than six months 
when the regulated community does not 
need the six-month period to come into 
compliance. Tb.at is the case here, since 
amended§ 251.1{b) restates currently . 
applicable law, as discuE!led above. See 
also H.R. Rep. 98-198 at 47, confirming 
this vie\'"· In addition, the government's 
interest in exercising its authorities 
under these provisions is high, and 
intrusion into l:.:I&inesa operatio'ls may 
be minimal, particularly in the case of 
exerci3e of Section 3007 authority. See, 
e.g., Mobil Oil v. EPA, 715 F.2d 1187 (7th 
Cir .. Hl33). In these circumstances, the 
Agency believes there is "good cause" 
within the meaning of amended Section 
3010 to make this portion of the rule 
effective immediately. 

B. Section 261.2roJ): Materials That Are 
Solid Wastes Because They Are 
Abandoned 

This provision is identical to thai 
proposed. It states that materials 
abandoned by being disposed of, 
burned, or incinerated are solid wastes. 
(By saying "abandoned," we do not 
intend any complicated concept, but 
simply mean thrown away.) Materials 
that are accumulated, stored or treated 
in lieu of or before such activities also 
are solid wastes. (We indicate in the 
final rule that materials that are 
recycled in lieu of disposal are not 
covered by this provision-even though 
recycling constitutes treatment. Rather, 
they are covered by the provisions in the 
definition saying when recycled 
materials are wastes.) We again 
emphasize, as we did in the proposal, 
that materials being burned in 
incinerators or other thermal treatment 
devices, other than boilers and 
industrial furnaces, are considered to be 
"abandoned by being burned or 
incinerated" for purposes of this 
provision, whether or not energy or 
material is also recovered. See 48 FR 
14484/2. Materials bw-ned for 
destruction in boilers and industrial 
furnaces are likewise considered to be 
"abandoned by being burned or 
incinerated." /d., and n.15. We are • 
making a conforming amendment to the 
Part 261 and 265 Subpart 0 applicability 
provision to express th.:se thoughts. (We 
discuss in section D. below the concept 
of burning for destruction in boiiers and 
industrial furnaces.) 
C. Section 261.2(c)(1): Wastes and 
Waste-Derived Products That Are Used 
in a Manner Constituting Disposal 

1. The Proposed Provision. EPA 
proposed that all secondary materials­
i.e .. all spent materialo, :~Judges, by­
products and discarded § 261.33 
commercial chemical prodGctc-that are 
recycled by being placed on the land, 
were solid wastes. In ac.dition, all of 
these materials would be wastes if they 
we.re recycled to the land after simple 
mixing with other materials, when the 
mixing did not result in significant 
chemical or biological change to the 
origir.al waste. See 48 FR at 14484-85. 

2. Extensivn of Jurisdiction To 
Hazardou!J Waste-Derived Products 
That Are Applied To The Land. 
Virtually all commentars conceded that 
the Agency has authority to regulate 
seccndary materials applied to the land 
in an as-is condition or after most 
simple mixing. Many comments, 
however. criticized the Agency for not 
also including within the scope of the 
rule waste-derived products that are 
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applied to the land. They argued that the 
s imple mixing standard in the proposal 
was imprecise, had no relation to 
environmental consequences, and 
deviated from Congressional intent to 
control placing hazardous wastes on the 
land. The House Committee on Energy 
and Commerce also indicated that it 
expects EPA to control "hazardous 
wastes-derived products used or reused 
by being applied directly to the land." 
H.R. Rep. 98-196 at 46. Indeed, the 
Agency itself noted in the preamble to 
the proposal that we might reconsider 
the queslion of asserting authority over 
hazardous waste-derived products that 
are used on the land. (See 48 FR 14465/ 
1.) 

After reconsideration, we are revising 
the rinal rule to apply not only to 
hazardous secondary materials used on 
the land without significant change but 
olso to all products containing these 
wastes that are applied to the land and 
that are themselves hazardous. We read 
our jurisdiction as applying lo waste­
deri\•ed products whose recycling is 
similar to a normal form of waste 
management-in this case, land 
disposal. (The jurisdictional basis for 
the following provision on hazardous 
waste-derived fuels is similar, except 
that incineration is the waste 
management practice corresponding to 
recycling by burning.) We thus agree 
with those commenters who maintained 
that the Agency's jurisdiction extends to 
ull hazardous wastes placed on the land. 
whether or not the waste was mixed 
with other materials or chemically 
altered before being placed on the land. 
The type of processing involved is 
relevant in determining what regulatory 
scheme to adopt or in deciding if the 
waste-derived product is still hazardous. 
We have determined, however, that 
;>rocessing does not deprive the Agency 
of RCRA Subtitle C jurisdiction when 
the waste-containing product is still 
placed on the land. 

The Agency is thus asserting 
jurisdiction over all hazardous 
secondary materials, and over products 
that contain these wastes. when they 
are applied to the land. Thus. fertilizers, 
asphalt, and building foundation 
materials that use hazardous wastes as 
ingredients and are then applied to. the 
land are subject to RCRA jurisdiction. 
Secondary materials applied directly to 
the land likewise are within the 
Agency"s Subtitle C regulations, as are 
secondary materials dumped into water 
to serve as fill or structural support.• ~ 

11 We note, however. that we do not conaider 
aecondary materials thai are used as wulewater 
conditioners lobe within the ecope of this provieion . 
The aclivity io not elmilar lo lund diopoool becouoe 

We note that we are not asserting 
RCRA jurisdiction over pesticides or 
pesticide applications. Use of a pesticide 
involves use of a product, not recycling 
"of a waste. Thus, if a pesticide 
(including off-specification pesticide. 
pesticide rinse waters or unused dip 
solution applied in accord with label 

· instructions) is applied to the land for 
beneficial use, the practice is not viewed 
as use constituting disposal. 

At the present time, the principles of 
§ 261.3 (c) and [d) continue to apply in 
determining whether a hazardous 
waste-derived product remains a 
hazardous waste. Thus, if a waste that 
exhibits a characteristic of hazardous 
waste is incorporated into a product to 
be placed on the land, the waste-derived 
product is a hazardous waste only if the 
product itself exhibits one or more of the 
characteristics of hazardous waste. For 
example, if a product contains an EP 
toxic sludge. but the product itself does 
not exhibit EP toxicity or any other 
characteristic of hazardous waste, it 
would not be subject to regulation under 
Subtitle C. If the waste-derived product 
contains a listed waste, it is subject to 
regulation under Subtitle C unless and 
until it is delis ted under the standards 
and procedures contained in §§ 260.20 
and 260.22. See § 261.3 (c)[Z) and (d](2). 
[We may eventually revisit this part of 
the rule because there are no hazardous 
waste characteristics that measure 
exposure pathways posed by certain 
waste-derived products, such as crop 
up-take for waste-derived fertilizers .) 

By asserting jurisdiction over 
hazardous waste-deriv.ed products 
placed on the land, EPA necessarily is 
asserting authority over the hazardous 
wastes-the hazardous spent materials, 
sludges, by-products and § 261.33 
commercial chemical products-that go 
into these products. Thus, if a generator 
sends a hazardous sludge to a fertilizer 
producer, for example, the sludge is 11 

hazardous waste in the generator's 
hands. This result represents a change 
from the proposal, where these 
materials would not have been wastes 
because they were to be used as 
ingredients (proposed § 261.2(c)(1J(i)). 
(All of these. secondary materials are 
wastes under the existing (May 19, 1960) 
definition of solid waste, however, and 
are presently subject to regulation if 
they are listed wastes or sludges. See 
§ 261.6.} Thus, there is not a significant 
change in overall regulatory coverage 
between the existing and final rules for 
wastes to be incorporated into waste-

the aecondary molcrial ls chemically combined fto 

pari of a conditioning process and Ia subsumed as 
an ingredient in the conditioned water. See 48 FR 
H4S5 n.tft. 

derived products that are used on the 
land. (See also Section III.C. of Part Ill of 
the preamble on this point.) 

3. Regulatory Strategy for Commercial 
Products Containing Hazardous Wastes 
that are Placed on the Lund. Although 
EPA is asserting authority over waste­
derived products that are placed on the 
land for beneficial use, we are not yet 
ready to undertake regulation of these 
waste-derived commercial products, and 
therefore are temporarily exempting 
them from regulation. Ultimate users of 
these materials-farmers and highway 
construction crews, for example-are in 
many cases individuals not ordinarily 
within the ambit of the Subtitle C 
regulatory system. EPA needs more time 
to determine whether it is possible to 
develop a more sophisticated means of 
including these types of users within a 
regulatory framework. The Agency also 
needs more ti me to develop a regulatory 
system for determining when end uses 
of these products could present a 
substantial hazard to human health and 
the environment, and when such 
practices as waste-product application 
rate protect against potential harm. 

In developing a short and long-term 
scheme for controlling hazardous waste­
derived products placed on the lund for 
beneficial use, the Agency hopes 
eventually to develop specification 
levels for toxic constitutents or other 
specific standards-for those waste­
derived products whose use on the land 
may cause substantial harm. We are not 
sure if it is technically feasible to 
develop such specifications , however, 
and it would take years to work out this 
type of approach. EPA therefore 
believes that short-term controls of 
these practices are needed since 
uncontrolled land placement of 
meterials containing hazardous wastes 
is potentially very dangerous. We also 
believe that persons generating or using 
hazardous waste-derived products on 
the land should demonstrate that the 
product is safe to use for land 
placement, or else comply with 
regulations that apply to hazardous 
wastes placed on the land. 

The Agency intends, therefore, to 
develop regulations whereby generators 
or users of hazardous waste-derived 
products could demonstrate that these 
products can be placed safely on the 
land. To this end, EPA expects to 
conduct studie·s of these waste-derived 
products to determine: (1) the types of 
hazardous wastes contained in waste­
derived products that are applied to the 
land. and (2) the potential hazards 
presented by these waste-derived · 
products. Once these studies are 
completed. the Agency will take 
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apprl,;priate regulatory action. One 
alternative the Agency is sxarr.:iling is 
fer the user or producer of !Pe waste­
d<:!rived product to demo!ls!i.ate via a 
risk essfssmcnt assu,..-bg p:J£sible 
exposures via gwundwater, crop uptake, 
runoff to surface watl'r, \'iind di~persion, 
or direct human contact thut suclt 
waste-deri\·ed products do not present a 
substantial hazard to human health or 
the environment when the waste­
derived products are applied to the land. 
In some cases, users or producers could 
also evaluate toxicant mobility by 
existing methods, as in delistings. This 
system would remain in place until the 
Agency developed different regulations. 

The Agency therefore is limiting its 
regulatory coverage at this time to 
hazardous wastes placed directly on the 
land, or placed on the land aftE'r 
proces11L-13, unles!l the waste a) 
undergo•'3 a chemical r~action so as to 
become im:epara ble by physical means, 
and b) the resulting combined material 
is marketed as a commercial product. 
(See Sec lion Il.C. of Part 3 of the 
preamble for an explanation of these 
terms.) The prar.tices we are regulating, 
as we stated at proposal, are 
tantamount to land disposal o.nd should 
be regulated as such. We also are 
regulating hazardous wastes that are 
transported and stored before being 
incorporated into hazardous waete­
derived products. These wastes sta~d 
on the same conceptual and regulatory 
footing as other hazardous wastes 
transported and stored before being 
recycled. 

D. Section 261.2(c)(2]: Wastes That Are 
Burned to Recover Energy, Are Used to 
Produce Fuels, or Are Contained in 
Fuels 

These provisions are among the most 
important in the regulation, and are 
integrally related to other regulations 
proposed or being developed by the 
Agency. We noted in Section O.B. above 
that much of the Agency's on-going 
activity addresses burning of hazardous 
wastes for energy recovery in boilers or 
industrial furnaces, and explained our 
definitions of these terms, as well as our 
definition of incinerator. We discuss 
here which secondary materials are 
wastes when burned as fuels, and how 
to distinguish among burning for energy 
recovery, burning for material recovery, 
and burning for destruction. as well as 
the regulatory implications of falling into 
each of these three categories. We also 
discuss our future regulatory plans, and 
finally address how we are regulating 
storage that occurs before burning 
hazardous waste for energy recovery. 

1. Materials That Are Wastes When 
Burned As Fuels. The Agency proposed 

tho.t a!] spent materials, all sludges, and 
listed !but not unlisted) by-products be 
CilnsidHed solid wasteo when they are 
bun;ed as fuels, as well as (of course) 
when they ore burned for destruction. 18 

Fuels derived from the:Je wastes 
likewise wer<! defined as solid wastes. 
A9 a poir.t of clarification, if a waste 
exhibiting a characteristic of hazardous 
wa:!te is used as an ingredient in a fuel, 
and the ws3te-derived fuel does not 
exhibi! a characteristic, the waste­
derived fuel would not be considered to 
be a hazardous waste. See § 261.3[d)(1). 

Our reason for limiting our jurisdiction 
in the proposed rule to listed by­
products was that we were unsure 
whether certain commercial fuels might 
technically be by-products (as defined). 
See 48 FR 14485. We have reconsidered 
the i9sue !L.'1d have determined that all 
by-proc!~c:ts (again as defined) are solid 
wa3te3 when burned as fuels or used to 
produce a fueL We have three principal 
reasons for this change in approach: 

(1) Both the comments and our own 
investigations failed to disclose 
instances where by-products were 
normal commercial fuels; 

(2) Data indica~es that many process 
reaidues, whicb are by-products, 
containing high concentrations of 
Appendix Vl'J constituents are burned 
as fuels in industrial boilers; and 

(3) Congressional intent is for the 
Agency to read its jurisdiction over 
waste-fuels expansively. 

States, environmental groups, and 
waste treatment industry members 
urged ihe Agency to expand its ciaim of 
jurisdiction. The Agency likewise 
believes that its authority over recycling 
is broadest when the recycling practice 
is like a classic waste management 
activity, in this case, incineration. 

Those commenters who supported the 
proposal did not maintain that the 
Agency would regulate normal 
commercial fuels if all by-products were 
wastes when burned as fuels. Rather, 

"The Aaency also propoeed'that commercial 
chemical products listed In § 261.33 that are not 
themadveE fuels, are solid wastes when they are 
bun~ed as fuP.IY, or ll.'J~ to produce fuels. and that. 
fuels containing these materials (i.e. the commercial 
chemicals themaevles, incorporated into the fuel in 
lieu of normal use) are solid wastes. We are 
finalizing thio provision today. One commenter. 
howe•·nr, mistead ihis lanw•:~ge to state that if a fuel 
contain& a chemicul thai also is on the § 281.33 
list-for example. acetaldehyde-fuels containing 
acetaldehyde were solid wastes regardless of the 
source of the acetaldehyde. This is incorrect. These 
materials must firat be COiillllercial chemical 
products lor related materials such as off­
specification variants or spill residues) listed 
pursuant to§ 201.33, and must be burned or 
processed as fuel in lieu of their original intended 
purpose. We also note that the RCRA 
Reauthorization legislation tokes precisely this 
position. See H.R. Rep. No. 98-198 at 40; S. Rep. No. 
98-284 at 37. 

they argued that many resi:iual 
materials have high Btu values, and 
emissions from burning these materials 
are not substantially different from 
burning fossil fuels. Cthers argued that 
if these by-products were ignitable and 
did not contain AJ;:Pendix VIII 
hazardous constituents, they should not 
be considared to be wastes when 
burned. 

These comments. in the Agency's 
vh~w. go to the issue of whether burning 
and storage of these materials needs to 
be regulated. The Agency will address 
these questions in a different 
rulemaking. These comments do not. 
however, address the conceptual 
question of whether the materials are 
wastes. It is our opinion that by­
products that are unlike commercial 
fuels-because they are residual 
materials not intentionally produced. 
and are significantly different in 
composition from fossil fuels-are 
wastes when burned as fuels. 

Our opinion is reinforced by data 
submitted to the Agency regarding by­
product waste streams presently being 
burned in boilers and industrial 
furnaces. Data from the Agency's 
Industry Studies program of the organic 
chemical and pesticides industry 
indicate that boilers and industrial 
furnaces within these industries burn 
residual by-products containing high 
concentrations of such Appendix VIII 
hazardous constituenta as aniline, 
cyanides, dimethyl phthalates, i;cbutyl 
alcohol, and tetrachloraethene. By­
products identified in comments to this 
rulemaking as being burned in boilers or 
industrial furnaces include chlorinated 
solvents, chlorinated aliphatic 
hydrocarbon production wastes, 
nitrochlorobenzene production wastes, 
and solvent recovery still bottoms. By­
products identified in responses to the 
Agency's survey on was.te and used oil 
fuels (Questionnaire: Used Oil and 
Hazardous Waste as Fuel, OMB No. 
20500019) include distillation bottoms 
from production of carbon tetrachloride, 
distillation bottoms from production of 
phenol/acetone from cumene, 
distillation bottoms from production of. 
aniline and excess cyanide from 
acrylonitrile production. 

These by-products are physically and 
conceptually very different from fossil 
fuels. They are waste-like because they 
are residual materials containing toxic 
constituents not ordinarily found in 
fossil fuels. Many are typicaHy 
discarded. We therefore believe that we 
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have jurisdiction over the burning of 
these materials. 17 

Furthermore, recent statements of 
Congressional intent strongly support 
and expansive reading of authority over 
waste-fuels. The HSWA commands the 
Agency to regulate burning hazardous 
wastes for energy recovery, and voice 
special concern over recycling practices 
involving "direct introduction of 
hazardous wastes to the air .... " H.R. 
Rep. No. 98-198, 98th Cong., 1st Sess. 46. 
Our action today is in full accord with 
these declarations. 

As a point of clarification, the Agency 
reemphasizes that it has moclified the 
difinilion of by-product to indicate more 
clearly that co-products-materials 
intentionally produced for a commercial 
market and suitable for use as-is-are 
not considered to be by-products. Thus, 
co-products from petroleum refining 
such as kerosene, pitch, or various 
grades of fuel oil, are not by-products 
for purposes of this regula lion. 18 On the 
other hand, residual materials such as 
tank bottoms (EPA Hazardous Waste 
No. K052) are by-products and are 
considered to be wastes when used as 
fuels or when incorporated into fuels. 
We note that the HSWA takes precisely 
this position. See RCRA amended 
Section 3004(g)(2)(A) and 3005(r)(2). 
Fuels containing these wastes likewise 
remain solid wastes. /d. Again, it may 
turn out that regulation of these 
materials is unnecessary to protect 
human health and the environment. EPA 
also may be able to establish 
speci£ications that distinguish waste­
derived fuels from products. Today's 
rule makes clear that the Agency has 
jurisdiction to make these 
determinations. 

As a result of this change. all spent 
. materials, sludges, by-products, and 

§ 261.33 commercial chemical products 
and all fuels to which these materials 
are added, 19 are potentially subject to 

"We note as wellthot Congress already has 
required the Agency to develop performance 
et11ndards for uoed oil burned as a fuel. See RCRA 
Sections 3014 and 1004[37). The Agency believes 
that if we have authority to regulate burning of used 
oil. which is composed primarily of petroleum 
fr::ctons and therefore io physically oimilar to fossil 
fuel or fuel oil. o fortiori: we also have authority to 
reaulate burning of secondary materials that ore 
physically quite diotinct from fossil fuelo. 

"Off·opeciRco lion fuels burned for energy 
recovery aloo ore not by·products. and so would not 
be considered to be was tea under this provision. An 
e><omple provided in the comments wao of natural 
gas pipeline condenoate. The condensate contain• 
muny of the same hydorcarbon• found in liquefied 
natural gas, and certain higher hydrocarbons thot 
uh;o hove energy value. It is generated in the 
t>ipeline tranomisoion of natural gas. This 
condenoate lo not considered to be a waote when 
burned for energy recovery. 

11 As noted above. for a waste·deri\•ed fuel to be 
haznrdous waste, it would have to contain o listed 

regulation when transported, stored, and 
burned for energy recovery. We discuss 
below In sections 3 and 4, the Agency's 
on-going efforts to control burning and 
storage of these materials. 

2. Determining When a Waste is 
Burned for Energy Recovery and 
Applicability of the Rules to Burning for 
Materials Recovery. Today's regulations 
apply to hazardous wastes burned for 
"energy recovery." This limitation raises 
two issues: Distinguishing burning for 
energJI recovery from burning fur 
destruction, and determining how to 
regulate wastes if they are burned to 
recover materials. 

(a) Burning for Energy Recovery. The 
Agency has already addressed in part 
what it means to burn wastes for 
legitimate energy recovery. In a 
Statement of Enforcement Policy issued 
on January 18, 1983 (printed at 48 FR 
11157 (March 16, 1983)), EPA stated that 
as a general matter-subject to 
individualized consideration of 
particular circumstances-burning of 
low energy hazardous wastes as alleged 
fuels is not considered to be burning for 
legitimate energy recovery. This is the 
case even if the low energy hazardous 
waste is blended with high energy 
materials and then burned. Thus, under 
these principles, boilers and industrial 
furnaces burning low energy wastes 
could be considered to be incinerating 
them, and so be subject to regulation as 
hazardous waste incinerators. (See 48 
FR 11158, 11159, and fn.3.) 

Today's regulation leaves the 
principles of the Statement in force. 
However. EPA, in the Statement, 
indicated that sham burning was easiest 
to determine when burning occurs in 
non-industrial boilers. We also said that 
larger industrial boilers are more 
efficient at recovering energy and so 
could be deemed, more often, to be 
burning lower energy wastes 
legitimately. (/d. at11159.) In applying 
the Enforcement Policy Statement to 
industrial boilers and industrial 
furnaces, we would seek to enforce only 
in situations where latge amounts of low 
energy wastes with high concentrations 
of toxicants are burned. These are 
clearly situations where low energy 
hazardous waste adulteration was 
deliberate and massive. We also note 
that the Policy Statement does not 
address burning for'material recovery. 
or situations where a single waste is 
burned for material and energy 
recovery. In this situation, the fact that 
low energy wastes are involved would 
not necessarily indicate that there is no 

waste or exhibit a hazardous waste characteristic. 
See I 261 .3 (c) and [d). 

recycling, because material recovery 
also is involved. 

(b) Burning for Material Recovery. A 
second question is the scope of these 
regulations when burning involves 
material recovery. The Agency views 
these regulations as applying whenever 
hazardous wastes are burned in boilers. 
Boilers, by definition, recover energy. If 
materials are also recovered, this 
recovery is ancillary to the purpose of 
the boiler, and ·so does not alter the 
regulatory status of the activity. 

Burning for material recovery in 
industrial furnaces, however, raises 
different kinds of issues. As discussed 
above, industrial furnaces are used as 
integral components of manufacturi ng 
processes to recover materials. Thus, 
regulation under RCRA of actual 
burning in industrial furnaces could, in 
some circumstances, represent an 
intrusion into a normal production 
process, particularly if the material 
being recovered is the same material the 
furnace ordinarily produces. On the 
other hand, when an industrial furnace 
is used for material recovery and the 
secondary material being burned Is: (a) 
Not ordinarily associated with the 
furnace (for example, organic still 
bottoms), (b) different in composition 
from materials ordinarily burned In the 
unit (as when the secondary material 
contains Appendix VIII hazardous 
constituents different from, or in 
concentrations in excess of those in 
materials ordinarily burned in the 
furnace), or (c) burned for a purpose 
ancillary to the chief function of the 
furnace, we think that RCRA jurisdiction 
over the burning exists. (Jurisdiction 
obviously exists, for example, if that 
purpose is destruction.)· 

When industrial furnaces burn for 
energy recovery, regulation of the 
burning would not constitute an 
impermissible intrusion into the 
production process because burning for 
energy recovery is an activity that is not 
central to the usual function of an 
industrial furnace. See H.R. Rep. 98-198 

· at 40 (industrial furnaces burning for 
energy recovery are to be regulated 
under the waste-as-fuel provisions of 
H.R. 2667). We therefore are asserting 
RCRA jurisdiction when an industrial 
furnace burns hazardous secondary 
materials-i.e, hazardous wastes-for 
energy recovery. 

The regulations would also apply 
when an industrial furnace burns the 
same secondary material for both 
energy and material recovery. Examples 
are blast furnaces that bum organic 
wastes to recover both energy and 
carbon values, or cement kilns that burn 
chlorinated wastes as a s )Urce of energy 
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and chlorine. (Indeed, energy recovery 
from burning in kilns is automatic, so 
that all burning of hazardous wastes in 
kilns is within the Agency's RCRA 
jurisdiction.) These activities are not so 
integrally tied to the production nature 
of the furnace as to raise questions 
about the Agency's jurisdiction. In 
addition, EPA believes that both the 
existing statute and the new legislation 
express a strong mandate to take a 
broad view of what constitutes 
hazardous waste when hazardous 
secondary materials are burned for 
energy recovery, and to regulate as _ 
necessary to protect human health and 
the environment. See e.g., 48 FR 14502 
(statutory definitions stating that 
secondary materials burned for energy 
recovery are solid wastes); H.R. Rep. 94-
1491, supra at 4 (Congress' concern in 
promulgating Subtitle C was to 
"elimi_l!al(e) the last remaining loophole 
in environmental law", not to create 
new loopholes); H.R. Rep. 98-198, supra 
at 41--42; S. Rep. No. 98-264 at 36. In 
taking this view, we thus reconsider and 
withdraw footnote 19 of the preamble to 
the proposed rule where we said WEJ 
would count materials burned in 
industrial furnaces for both energy and 
material recovery as being burned for 
material recovery. For the reasons given 
above, we think that was a mistaken 
idea. 

We note as well that if an industrial 
furnace burning secondary materials for 
ostensible material recovery is used to 
destroy the materials. lt is not recycling 
but rather Ia incinerating them. 
Examples of such sham recovery are 
when there is no m8teri8l recovery, or 
where m;Jterial recovery is economically 
insignificant. Another example is when 
wastes are burned in excess of what can 
feasibly be recovered and used. (The 
following subsection discusses a 
regulatory change clarifying this 
principle .) 

(c) Amendment to Applicability 
Section of Subpart 0 of Parts 284 and 
265. In the final rule, we are codifying 
the general principle that boilers and 
industrial furnaces used to destroy 
wastes r;1ther than to recover energy 
and material from them arc considered 
to be im:inerating the wastes, and thus 
are subject to the permit requirements of 
Subpart 0 of Part 264 or the interim 
status requirements of Part 265. (This 
amendment is found in the applicability 
sections of Subpart 0 of Parts 264 and 
2135.) We intend for this amendment to 
remain in effect until we develop permit 
standards for burning in boilers and 
industrial furnaces. Not only is an 
interim control on those practices 
needP.d, but without this provision 

boilers and industrial furnaces burning 
for destruction would have no means of 
receiving 8 permit. 

It also should be noted that with the 
exception of certain conditions in the 
definition of "boiler," we are not 
defining objectively what constitutes 
burning for destruction, such as 
specifying precise Btu limits for waste 
fuels or volume limits on waste feed. We 
have decided that there are too many 
exceptional circumstances where 
unvarying rules of this type would yield 
unintended results. It is better policy, we 
think, to apply the concepts explained 
here and in the Statement of 
Enforcement Policy, and so enforce this 
provision in a more individualized 
manner. 

(d) Examples of How These 
Provisions Operate. 

The following examples indicate 
which secondary materials are wastes 
when burned for energy recovery. 

• Facility A bums an unlisted 
ignitable by-product in its boilers. 

A is considered to be burning a 
hazardous waste since all secondary 
materials burned for energy recovery 
are defined as solid wastes. (Ignitable 
wastes will have high Btu value, and so 
the waste will be burned for legitimate 
energy recovery.) 

• Facility B bums the same by­
product in an industri8l furnace to 
recover energy. 

B is considered to be burning a 
hazardous waste for the same reason as 
A was in the first example. 

• Facility C burns an unlisted EP toxic 
by-product in its boiler to recover both 
materials and energy. 

C is considered to be burning a 
hazardous waste for energy recovery, 
since secondary materials burned for a 
dual recycling purpose in boilers are 
considered for jurisdictional purposes to 
be burning for energy recovery. This 
answer assumes th8t sufficient energy 
and material values are recovered so 
that the waste is not being burned for 
destruction. 

• Facility D bums the same by­
product in an industrial furnace to 
recover both energy and materials. 

D is considered to be burning a 
hazardous waste, even though the waste 
is an unlisted by-product, and even 
though there is some material recovery. 
Unlisted by-products burned for energy 
recovery in any type of combustion unit 
are defined 8S solid wastes. If D were 
burning exclusively for material 
recovery-for example if D operated a 
smelting furnace burning to recover 
metal-the material. would not be a solid 
waste since it would be an unlisted by­
product being reclaimed. 

• Facility E bums an unlistl!d EP toxic 
sludge in its industrial furnace but 
recovers no energy imd minimal 
material values. The material recovered 
is also unrelated to the material the 
fum ace normally produces. 

E would be considered to be burning a 
hazardous waste for destruction, and so 
would have to comply with the 
standards for incineration in Subpart 0 
of Parts 264 and 265. 

3. The Agency's Future Plans for 
Regulating Burning of Hazardous Waste 
for Energy Recovery. As noted above, 
the actual burning of hazardous waste 
for energy recovery in boilers and 
industrial furnaces is exempt from 
regulation. There was strong consensus 
in the public comments-confirmed by 
recent legislative action-that there Is a 
need for regulatory action to control this 
type of burning. The Agency agrees, and 
is adopting a phased approach to 
address the problem. We will soon be 
proposing the first set of regulations 
which would ban burning of hazardous 
wastes and contaminated used oil in 
non-industrial boilers, and would 
impose administrative' con trois on these 
materials whenever burned in industrial 
boilers or industri8l furnaces. 

The next phase of regulations will 
develop permit standards for burning in 
industrial boilers and in some industrial 
furnaces. In developing these standards, 
we will use many of the factors 
recommended by cornmenters in this 
proceeding. Thus, we intend that these 
units achieve the same ultimate level of 
protection as incineratprs, and (in some 
cases) will specify design and operating 
conditions based on the type of waste 
and the operating efficiency of the 
combustion unit to ensure that this level 
of performance is achieved. 

We also are considering adopting 
general narrative standards, roughly 
analogous to those contained in the Part 
267 regulations (see 46 FR 12429, 
February 13, 1981), for remaining 
industrial furnaces burning hazardous 
wastes for energy recovery. This will 
allow these units to be·permitted 
immediately until such time as the 
Agency is able to develop unit specific 
permit standards for them. 

At the time these standards are in 
place, the Agency intends to withdraw 
the Statement of Enforcement Policy and 
the rules stating that the Subpart 0 
regulatory standards for incinerators 
apply to boilers and industrial furnace.s 
burning hazardous wastes for 
destruction. This is because we will then 
have promulgated the permit standards 
necessary to protect human health and 
the environment for boilers and 
industrial furnaces burning hazardous 
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waste, and so the purpose for which a 
material is burned will no longer be 
relevant in determining what the 
regulatory regime for the burning device 
should be. 

4. Rt;gulation of Generators. 
Transporters and Starers of Hazardous 
Wasti.'s Before the Wastes are Burned 
for Energy Recc;very. Up to this point, 
we have bP.cn discus~ing the Agency's 
jurisdiction over wastes burnea as fuels 
and over fuels containing these wastes, 
and our pian ned regulatory regimes for 
the actual burning of these waztes and 
waste fueis. We now discuss regulation 
of these mater:als before they are 
bu"'lled. 

EPA proposed the following 
re!lulatory scheme for generators, 
transporters, waste fuel processors, and 
ultimate burners: 

TABLE 5. APRIL 4 PRGI'OSEO RULES FOR GEN­

ERATORS, TRANSPORTERS, FUEL PROCES· 

SORS AND BURNERS 

HatardCti'l wa•tos lhal are 
aubje<.1 10 regulation 

Gonert>tor sending wast£ 1o Ali spont matertaB. all 
fuel processor. sludges, 111!Bd by-produces. 

snd 1261.33 matertata !hat 
an1 not luols. 

Generator sending waste d" All Bludg<r;, and Rpenl rnat&-
r8CIIy to bumor. riels and byi~<oducls listed 

In §§281.31 and 261.32 
(cpent matonala anct by­
products ellhlbiling a cnar. 
acleriotic ol hazar1lotis 
waste were exempt from 
regulation, as wera 
1261.33 materillls).' 

Transport'" taking wasta to All epent rnatertal9, an 
luel procassor. sludges. llsl9d by-prodUcts. 

and t 281 .33 mtrtorlals t1101 
are not IU9!s. 

Tre.nsport:Jfll taldng wasta to All !!biggs, and apenl rnat&-
bumora. III:Ja an4 by-jlrod<n:la 119!ed 

in f§ 281.31 snd 281 ,32. 
Fuel procesoor ...... _, _ _ . ... ... ~ All spent materials, all 

sludges, li91~ by-prodUcts, 
and f26o .33 mate~alo (i.e. 
811 a3CO<ldety rnaleriala de­
lined 89 WIISIBS WM!n 
butndCI tor BnorvY rocoY· 
ery); wast!Hlerived luels 
pror:J<n:ed bV IM prDCeS!iOI' 
were e•cmpl from regula· 
lion. 

Bur,., ....................................... All aluclgeo, and spem mat&-
rtalo end b'f-producla listed 
In H 281.31 a.na 261 .32.. 

In essence, the Agency proposed to 
perpetuate the current distinctions in 40 
CFR 261.6(b) between listed walites and 
sludges on the one hon:l, and non-listed, 
non-sludge hazerdous wastes on the 
other for generators and trons;:>orters 
sending wastes directly to burners, and 
for burners themselves. See 48 FR 14482, 
14495 and proposed § 261.fJ(b)i5). We 
al!io proposed that all hazardous wastes 
sent to fuel processors be subject to 
resulation, so that fuel processors 
storing spent materials that exhibit a 
characteristic of hazardous waste (as 
well as wastes already covered by 
§ 261.6(b), namely listed wastes and 

hazardous sludges) were subject to 
resulation as storage facilities. 
Generators and transporters sending 
any type of hazardous waste to a fuel 
processor were subject to Purl 262 and 
263 standards. Hazardous waste fuels 
produ::ed by these fuel processors were 
not subject to regulation, and so could 
be tran'!ported, stJred, and burned 
without being subject to regulation. !d. 
at 14485. 

Commen!s on this part of the proposal 
were mixed. Some commenters 
supported the Ageno:;y, but others urged 
the Agency to regulate t~ansport nnd 
storage of al! hazardous wastes .used as 
fue ls, including non-sludge hazardous 
wastes exhibiting a hazardous waste 
characteristic and hazardous waste­
derived fuels. They arg~ed that these 
controls were needed to eneure safe 
handli.rog of these wastes, to provide a 
record to tllf~ rn;l;lic and to re~ulatory 
agencies of wh'ch wastes ore burned for 
energy recovery. and of wh'!re they ore 
being burned. SomP. commenters also 
argued that extending regulatory control 
over these additional hazardous wastes 
woulrl effectuate the policy of the then­
pending, now-enacted RCRA 
Reauthorization bgislation. 

EPA agrees that regulaticn of 
transport and storage of all hazardous 
wastes and all hazardous waste fuels is 
necessary to protect hu~an health and 
the environment. The ques!ion for the 
Agency is how best to implement these 
controls while avoiding the undue 
confusion or disruption that would result 
from extensive, piecemeal changes of 
the current rules. EPA thus has decided 
to make most of the regulatory changes 
respecting transport and etorage in the 
context of the soon-to-be proposed rules 
on hazardous waste and used oil fuels 
cited above. Thus, in the present 
package, we are exempting from 
regulation all hazardous waste fuels 
produced by a person other than the 
waste's generator or burner. Hazardous 
waste fuels leaving intermediate waste 
fuel blenders and processors 
consequently would remain exempt 
from regulation at this time. We also 
have decided, as an interim measure, to 
retain the distinction between listed 
wastes and slud&es and unlisted 

-characteristic hazardous waste fuels, so 
that oniy the former are regulated. 

Finally, we are clarifying that 
transport and storage requirements 
apply to all haza!'dous waste fuels (i.e., 
hazardous wastes to be burned for 
energy recovery) contl.'lining listed 
wastes and sludges, except for those 
produced by a person other than the 
generator of the hazardous waste. 
Consequently, if a generator of listed 

hazardous wastes and sludges blends or 
processes these wastes and sends them 
to a burner, the blended waste fuels are 
subject to regulation (until burned). If 
the ge:1erator blends the same wastes 
and sends this blend to a hazardous 
waste fuel processor, the blended 
wastes !'ema·in subject to regulation until 
reprcrt)ssed by the fuel processor. 

The clarificat;on of .the rules to apply 
to certain blended hazardous waste 
fuels (i.e., thosi! going from a ganerotor 
to a burner, or from a generator to a fuel 
processor) removes an ambiguity in the 
present rules, und responds to 
comments urging immedia~e regulation 
of u!l hazardous waste fuels, blended or 
unblended. The final rule also assures 
that wastes are not removed from the 
regulatory system due to minimal 
procBssing by a generator inter.~ed 
merely to evade regulatory 
requirements. 

EPA is not regulating immeuiately 
hazardous woste fuels produced by a 
person ot.ier than the gener11tor because 
the Agency feds this type of regulation 
would be too disruptive at the present 
time. Regulation could extend, for 
example, to unknowing users such as 
non-industrial boiler operators. In 
addition, although it is true that the 
HSWA mandates regulation of these 
wastes as necessary to protect human 
health and the environment, the Agency 
is given two years from enactment to 
develop these standards. The Agency 
thus believes that its forthcoming 
propos'll on hazardous waste fuels is the 
better forum to address these issues. 

We are limiting resulotion to listed 
was•es and si:Jdges because these 
wastEs are controlled under present 
regula tions. and the Agenr.y believes the 
forthcoming hazardous waste fuel rules 
are the better vehicle for Pxtending 
regulation to different types of wastes. 
We thus nre not adopting the portion of 
the proposal which would have 
regulated all hazardous wastes going to 
a fuel processor. We do not think it 
makes sense to have one set of rules for 
unlisted spent materials and by­
products sent to a processor, and a 
different set of rules when these 
materials are sent to a burner. 

Tlte followh1g exaiT!ples illustrate the 
final rules !!ealing with tnmsport and 
storage of hazardous was~e fuels: 

• GE!nerator A generates a hazardous 
spent solvent listed under § 261.31. He 
sends the spend solvent to burner B who 
burns it in his boiler. 

Generator A must comply with Port 
262 (see § 266.32(a) and § 266.34(c) of 
the final rule) because a listed waste is 
involved. Burner B must obtain a storage 
permit (see § 266.35(c)). The burning is 
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exempt from regulation at the present 
time (see § 266.30(a)). 

• Generator C generates a hazardous 
spent solvent listed under § 261.31, 
blends it with virgin fuel oil, and seQds 
the blend to Burner D who burns it in a 
boiler. 

The answer is the same as for the last 
example, for the same reasons. 

• Generator E generates a hazardous 
spent solvent listed under § 261.31, 
blends it with virgin fuel oil, and sends 
the blend to processor F who processes 
the blend and does further blending. F 
then markets the hazardous waste fuel 
to Burner G who burns it in his boiler. 

Generator E is subject to Part 262, as 
in the previous examples. Processor F is 
a storage facility (see § 266.34(c)(2)). 
However, the hazardous waste fuels 
that F markets are exempt from 
regulation, so Burner G may store and 
bum them without regulation (at the 
present time). _ 

• Generator H generates an unlisted 
ignitable by-product that he sends to 
Burner I to be burned in a boiler. 

The hazardous waste is exempt from 
regulation because it is neither a listed 
waste nor a sludge (see § 266.36). This 
result would be the same if the ignitable 
by-product were blended at any point, 
or sent to an intermediate processor 
instead of the ultimate burner. 

The following chart summarizes the 
generation, transportation, and storage 
standards in the final rule for hazardous 
wastes to be burned as fuels. 

TABLE 6: FINAL RULES REGARDING TRANSPORT 

AND STORAGE BEFORE BURNING FOR GEN­

ERATORS, TRANSPORTERS, FUEL BLENDERS, 
AND BURNERS -

GaneraiDr tending nsle dl­
nJCIIyiDbumer. 

Tra,..,.,.,. taking waste 
from gener&lool 10 fuel 
processor. 

Transportero ,.king waate 
from generators to burners. 

Fuel ~ who do not 
go"""'te liMo waate or bum 
the waste-d- luol 

Spent materials and by-prod­
UCIB fisted In H 281.31 and 
.32. 811 sludgee. and any 
blend eontalnlng one ol 
tlw:38waal98. 

Spent materials and byiJI"od­
ucta listed in Ia 281 .31 and 
.32, all akldgea, and any 
blend containing one of 
these waste&. 

Spent matllllals and by-prod­
uctlllisted in H 261.31 ond 
.32, all oludgas, and any 
blond containing one ot 
these wastes. 

Spent material& and by-prod­
ucts listed In §§ 281 .31 and 
.32, aD etudgetl. And ony 
blend containing one 01 
lllesaw851es. 

Spent materials and byiJI"od­
uc:ts lilted in H 281.31 and 
.32, 1111 oludges, and any 
blond containing one of 
lll6se -tee; wesl­
rlved tuelo produced by the 
processo< 1118 exampt from 
regulation. 

TABLE 6: FINA~ RULES REGARDING TRANSPORT 

AND STORAGE BEFORE BURNING FOR GEN· 

ERATORS, TRANSPORTERS, FUEL BLENDERS, 

AND BURNERS-Continued 

Hazardous wastes lllat are 
subject to regulaijon 

Transpcll1era taking lnlerme- Exempt from regulalton. 
diate waste-derived luels 
rrom luel proceseortl to 
burner a. 

Burnors ... .. - ..... ._ ..... - ... -....... Spent metertals and byiM"od­
ucta listed In I§ 281.31 and 
• 32, all sludges, and any 
blend containing one ol 
~ wa.aleo; wast­
rived luelo from luel proc­
Gasortl who did not gon«­
ato 1118 waato 8111 ex'"""' 
lrom regulation. 

E. Section 261.2{c)(3): Reclamation 
1. Definition of Reclamation. EPA 

proposed that all spent materials, listed 
sludges, and listed by-products that are 
reclaimed are solid wastes. 20 See 48 FR 
at 14486. We limited the definition to 
listed sludges and listed by-products to 
avoid including sludges and by-products 
that are routinely processed to recover 
usable products as part of on-going 
production operations. We defined 
''reclamation" to constitute either 
regenerating waste materials or 
processing waste materials to recover 
usable products. In essence, reclamation 
involves regeneration or material 
recovery. Wastes are regenerated when 
they are processed to remove 
contaminants in a way that restores 
them to their usable original condition. 
Examples are reclamation of spent 
solvents or reclamation of other spent 
organic chemicals. Secondary metal 
reclamation processes, such as 
secondary smelting, are examples of 
material recovery. Our regulatory 
definition of reclamation relies heavily 
on a number of statutory definitions, 
lncluding those of "resource recovery" 
(RCRA Section 1004{31)) and "recovered 
material" (RCRA Section 1004(19))./d at 
14487/2. 

We also drew a distinction in the 
proposal between situations where 
material values in a spent material, by­
product, or sludge are recovered as an 
end-product of a process (as in metal 
recovery from secondary materials) as 
opposed to situations where these 
secondary materials are used as 
Ingredients to make new products 
without distinct components of the 
materials being recovered es end­
products. The former situation is 
reclamation: the latter is a type of direct 

'"The proposal contained an cxcepllon for 
material a thnt were reclaimed utthc plant site end 
returned to the origlnol process in which they were 
aeneratcd. We are not promulgollng this excepti<>n 
In the final rule. ror the reasons explained in secli<>n 
H of thie part or the preamble. 

use that usually is not considered to 
constitute waste management. 48 FR 
14487. In addition, we proposed that 
secondary materials put to direct use as 
substitutes for commercial products 
were not considered to be reclaimed, so 
that this type of use also is usually not 
considered to be waste management. 
Our reason for this distinction is that 
secondary materials put to direct use in 
this way are being used essentially as 
products . 

We are adopting these provisions as 
proposed. (Additional discussion of 
recycling involving direct use of 
secondary materials is found in Section 
H. below.) Also, as discussed in Section 
I.A.2. of this part of the preamble, we 
ha.ve added provisions to the final 
definition indicating explicitly that scrap 
metal that is hazardous is considered to 
be a waste for the regulatory purposes 
of RCRA Subtitle C when it is reclaimed. 
As ·we noted, recovery from scrap metal 
is not normally analogous to on-going 
processing of virgin materials, and much 
of the scrap metal that is reclaimed is 
waste-like because it is no longer fit for 
use and must be reclaimed before it can 
be used again. (As discussed in Part III 
of the preamble, however, the Agency is 
at this time exempting from Subtitle C 
regulation hazardous scrap metal that is 
to be reclaimed.) 

As a matter of drafting, we have 
reorganized this provision so that the 
definition of reclamation is found in 
§ 261.1. The exceptions for direct use 
recycling are contained in a separate 
provision(§ 261.2(e)) indicating when 
secondary materials that are to be 
recycled are not solid wastes. 

Most of the comments agreed with the 
proposed definition of reclamation 
(although many questions were raised 
about how to regula~e reclamation 
activities and about exclusions for direct 
use recycling). One commenter 
requested clarification as to the 
intended result when a secondary 
material is first reclaimed and then put 
to direct use. Under the final rule, spent 
materials, listed sludges, and listed by­
products that are processed to recover 
usable products, or that are 
regenerated-i.e., that are reclaimed­
are solid wastes. If the material is to be 
put to use after it has been reclaimed, it 
still is a solid waste until reclama lion 
has been completed. Thus, the fact that 
wastes may be used after being 
reclaimed does not affect their status as 
wastes before and while being 
reclaimed. 

Other commenters raised a related 
question about the status of spent 
materials, listed sludges. and listed by­
products that are reclaimed and 
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subsequently used 8S feedstock. This 
situation is 8 subset of the one just 
described, so that these materials are 
wastes until reclaimed. Their later use 
as feedstock does not alter this result. 
The Agency acknowledges, however, 
that its discussion of the recycling of 
spent sulfuric acid in the proposal 
preamble (footnote 30) created some 
confusion. The Agency still does not 
think this process involves reclamation. 
To eliminate any uncertainty, however, 
we are amending § 261.4(a) of the 
regulations to state that spent sulfuric 
acid that is recycled to produce virgin 
sulfuric acid is not considered to be a 
solid waste. (See Section I. below.) 

2.The Status of Reclaimed Products. 
The Agency proposed a clarifying 
amendment to§ 261.3(c)(2) (the "derived 
from" rule) to indicate that commercial 
products reclaimed from hazardous 
wastes are products, not wastes, and so 
are not subject to the RCRA Subtitle C 
regulations. See 48 FR 11489. Thus, 
regenerated solvents are not wastes. 
Similarly, reclaimed metals that are 
suitable for direct use, or that only have 
to be refined to be usable are products, 
not wastes. This amendment states a 
fairly evident principle, and was not 
challenged by any comrnenter. 

We caution, though, as we did in the 
proposal, that this principle does not 
apply to reclaimed materials that are not 
ordinarily considered to be commercial 
products, such as waste-waters or 
stabilized wastes. The provision also 
does not apply when the output of the 
reclamation process is burned for energy 
recovery or placed on the land. These 
activities are controlled by the 
provisions of the definition dealing with 
using hazardous wastes as ingredients 
in fuels or land-applied products. For 
instance, if a spent solvent is treated 
and blended with oil to sell as a fuel, 
that waste-derived fuel is still subject to 
RCRA jurisdiction. 

The principle also does not apply to 
wastes that have been processed 
minimally, or to materials that have 
been partially reclaimed but must be 
reclaimed further before recovery is 
completed. (See.48 FRat 14499 n. 57.) 
For this last situation-where materials 
are partially reclaimed but must be 
reclaimed further until recovery is 
completed-we are providing a variance 
procedure for situations in which the 
initially reclaimed material is 
commodity-like in spite of the need for 
additional processing before it is finally 
reclaimed. This variance is explained 

fully in Section J.2. of Part 3 of the 
preamble below. 21 

F. Section 261.2(c)(4]: Wastes That Are 
Accumulated Speculatively 

1. Grouping of Speculative 
Accumulation and Overaccumulation 
Provisions. EPA proposed that any 
secondary material (i.e., spent materials, 
sludges, or by-products] being 
accumulated speculatively were solid 
wastes. We said these materials are 
"accumulated speculatively" when they 
are being stored with a legitimate 
expectation of eventual recycling but 
have never been recycled, or cannot 
feasibly be recycled. See 48 FR 14489. 

The Agency further proposed that 
secondary materials that accumulate at 
a site for over a year without 75 percent 
being recycled are solid wastes. 48 FR 
14490. The sense of this provision was 
that all secondary materials that 
overaccumulate before being recycled 
are solid wastes, even if they are going 
to be recycled in ways that ordinarily do 
not constitute waste management. 

We have combined these concepts in 
a single provision in the final definition. 
We have drafted the provision so that 
secondary materials are considered to 
be solid wastes if they are accumulating 
before being recycled. However, the 
materials will not be considered solid 
wastes (under this provision of the 
definition) if the person accumulating 
can show, on request, that: a) the 
materials have known recycling 
potential and can feasibly be recycled, 
and b) during a one-year calendar 
period that the amount of material 
recycled, or tranaferred to a different 
site for recycling, is at least 75 percent 
of the amount accumulated at the 
beginning of the year. 22 

We think that drafting the provision in 
this way most accurately reflects 
Congressional intent that accumulated 
hazardous secondary materials are 
ordinarily to be regarded as solid and 
haz.ardous wastes. Congress believed 
that hazardous wastes are rarely, if 
ever, recycled or amenable for recycling. 
H.R. Rep. No. 94-1491, at 4. It mandated 

11 One commenter questioned whether 
recirculated industrial coolins water was 
considered to be reclaimed. Ordinarily, we consider 
cooling water (contact or non-contact) to be reused 
directly when it is recirculated. Coolins water Is not 
ordinarily processed or treated to remove impurities 
before recirculation. but is routed away from lila 
process (often through a coollns tower) to lose 
enough heal to be reusable. The Agency does not 
consider r.oolins water routed In this way to be 
reclaimed. 

•• or course, the materials could still be solid and 
ha%8rdous wastes depending on how they are 
recycled. For example. they would be wastes if they 
are to be recycled by beins burned to recover 
energy. 

a "regulatory framework" to ensure that 
"hazardous wastes (are not) disposed of 
in ponds or lagoons or on the ground in 
a manner that results in substantial and 
sometimes irreversible pollution of the 
environment." (/d.] This mandated 
"regulatory approach" would 
"eliminat(e) the last remaining loophole 
in environmental law ... " (/d.) 

Although accumulating hazardous 
secondary materials are ordinarily 
regarded as solid and hazardous wastes. 
this is not invariably the case. As noted 
·earlier in the preamble (see Section II.B. 
of Part 1 and Section H of Part 2), these 
materials would not be wastes if they 
can be recycled in certain designated 
ways, and if they are not accumulated 
speculatively before being recycled. 
These situations represent exceptions to 
the general statutory prohibition against 
unregulated waste management 

The final rule thus states the general 
.principle that hazardous secondary 
materials accumulating before recycling 
are wastes unless the person 
accumulating is able to show on request 
that he is indeed recycling sufficient 
volumes of the materials on an annual 
basis. The provision is not substantively 
different from the proposed rule on 
overaccumulation; the drafting indicates 
explicitly, however, that this Is an 
exception to the general statuiory 
principle. Thus, the burden. of showing 
that sufficient amounts are being 
recycled is on the person accumulating 
the material. (See Section J. of this part _ 
of the preamble.) . 

2. § 261.2{c}(4}(A}: Wastes That Are 
Accumulating With Expectation of 
Recycling But ·Which Have Not Been 
Recycled. We are adopting in the final 
rule the proposed provision that all 
materials stored with a legitimate 
expectation of eventually being recycled 
but for which there is no known 
recycling market or disposition, or no 
feasible means of recycling, are wastes. 
These wastes are subject immediately to 
all applicable RCRA Subtitle C 
standards. Ordinarily, these are storage 
standards for the applicable type of 
storage facility. (See 48 FR 14499/Z.) 
Materials that are known to be 
recyclable. such as solvents, scrap 
metal, used oil, or most smelting 
drosses, slags, and sludges ordinarily 
would not be subject to this provision. 

A person accumulating hazardous 
secondary materials would have the 
burden of proving that there is a feasible 
means of recycling the material. (See 
Section J. below.) This ordinarily will 
require identification of actual recyclers 
aod recycling technology, location of the 
recycler, and relative costs associated 
with recycling. For example, if the 
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nearest recycler is 800 mi!Ps aw 1) , the 
person accumulating the he_zardou~ 
secondary material would have :o ~how 
that it is economically reasor:ab i~ t'J 
send his ma terial that far to be recycled. 
The most convinci ng demu'l stra:ion 
clearly would be that the huz<L:::bus 
secondary material actually bas been 
recycled. 

Most comments supported the 
proposal. Two commcnters, however, 
suggested that material for wbch 
generators could demonstrate that an­
going developmental work will lead to 
recycling at a future date should not be 
considered to be accumulated 
speculatively. We disagree. We think 
that materials that are not known to be 
recyclable (or not feasibly recyclable in 
the hands of a particular generator) are 
waste! immediately. The example in the 
preamble to the proposed rule of a 
waste accumulating over eight years 
while the generator endeavored to find a 
means to recycle it indicates that 
conducting research into recycling 
possibilities is much different than being 
able to recycle a waste. In addi tion. the 
Agency is not equipped to evaluate 
whether an unproven developmentai 
plan will ultimately prove feasible. 

3. Section 261.2(c}{4}(B): Wastes 
Accumulating Before Recycling That 
Are Not Recycled In Sufficient 
Amounts. a. The Proposed Provision. 
EPA proposed that secondary materials 
not already defined as wastes that 
accumulated at a site for over a year 
without 75 percent being recycled, or 
transferred to a different site for 
recycling, are solid wastes. (The 
materials must, of course, have a know 
potential for recycling, or they will be 
considered to be wastes immediately.) 
EPA also proposed that certain wastes 
which were exempt when recycled 
would no longer be e)lempt if 
insufficient amounts were recycled in a 
year. 

We coupled this provision with an 
exception allowing persons who f.illed 
to rccyde 75 percent in a glv11n year to 
pP. ti tion the Region;;! Admi.n:stra tor (or 
authorized state havi ng this provision) 
to demonstrate tha t they r-ou!d recycle 
suf!'ic ient amounts in the subsequent 
year. If the petition w aR granted ~he 
accumulated material was not a waste, 
or remained exempt from regulation. 
Once the material accuznC) hted fJr ever 
a year without sufficient turr:over, 
however, it became a waste or lost its 
exemption from regulation unless the 
Regional Administrator (or authorized 
State) were to decide other~ise. 

b. The Final Regulation. We are 
promulgating this provision essentially 
as proposed. We continue to believe 
that the length of time secondary 

materials &re eccu:rx:ate:! bef:.m~ behlg 
recycled is llil important irrdhat::ir cf 
whether or not tl:=.7 ue ~-,:J.sta s (c:;>, i...'t 
the Cd:Je cf p ~r:ciG.''l :::;~;_;,: W'l.S ~%,. 
whether they s~c u.lc£ 'i:le sub;~s! ta 
regalaric;r. ). Thi3 is baroe c; u.t by the 
large number of reay::l.!r>~ dmm•:;e cases 
where second.ar-; l!::.te!iab that were 
ove-::accum~ted m;e.r !:be caused 
extensive har:n. Commenters ::ki!wise 
stated that raw mate:-ials usually are 
process~d through. p:ruduction processes 
in a continual manner and therefore that 
thL> lengt.h of time a secundary material 
accumulates before recy~ is relevant 
in determining whcth!ll' the material is a 
waste. The Agency also beJ.:eve3, and 
many commen•ers agreed. th;;t the one­
year period and 75 percent lumover 
figure were within the reasonable range 
of values the Agency could select We 
are promulgating this provision 
essentially as proposed. 

As just discussed, the major change in 
the provision involves the struct'Jring of 
the regulation to indicate that secondary 
materials stored before recycUng are 
wastes unless t.lte person accumulating 
the was te is able to show that they are 
being recycled at an annual rate of 75 
percent or more. By requiring persons 
accumulating the materials to be able to 
show that they are recycling sufficient 
amounts, we mean that they have the 
burden of proof on this issue. We are 
not requiring specific reports to be 
submitted to the Agency, nor that 
particular records be maintained. (See 
Section d. below discussing the type of 
records that would satisfy the burden of 
proof.] 

As at proposal, this provision applies 
to all spent materials, sludges, and by­
products not already defined as solid 
and hazardous wastes and that are 
accumulated before any type of 
recycling. The provision thus applies to 
secondary materials nat otherwise 
considered to be wastes when 
recycled-namely, to materials that are 
to be used as ingredients or as 
commerical product substitutes, to 
materials that are recycled in a closed· 
loop production process, to unlisted 
sludges and by-products that are to be 
redamed, and to b:ack liquor and spent 
sulfuric acid being reclaimed. Thus, if 
one of these materials are 
overacct::nulated, they would be 
cons~dered to be hazardous wastes and 
would become subject to regulation 
under applicable provisluns of§ 261.6, 
normally § Z&1.6 [b) and (c) (s~ Section 
II.l. of Part 3 of the preamble). 

The provision al3o continues to appiy 
to one set of wastes which are 
ordinarily exempt from most regulation 
when recycled, precioos metal wastes 
being reclaimed. ThuS", if these wastes 

are overaccu:r.ulated. they no longer are 
conditionally exempt from regulation 
(see § 2£-J./t: [dj]. 

The proviaion does nat appiy to 
secor:.dary materials that already are 
wastes when tb;y are recycled, fo1 
exa!:'i.pl~ scrap metal, secondary 
materials burnsd as fuels, or spent lead­
acid batteries being reclaimed. The 
regulations in § 261.6 and Part 25!:i must 
be consulted to d~>tem:i:-:e if these 
wastes ar-e regulated. Rate of t",.i.;no"C!l' 
thus is not a factor in determinL.-.g the 
extent of regulation for these wastes. 

In respor.se to comment, we are 
adding that the provision also does not 
apply to materials generated in a 
manufacturing process unit or 
associated non-waste-treatment 
manufacturing unit covered by 
§ 261.4(c). Including materials that are 
generated in these units in the 
calculation would be inconsistent with 
the reasons EPA initially exempted 
wastes accumulated in these types of 
units. See 45 FR 72025 (October 30, 
1900}." 

EPA proposed that the 75% turnover 
rate be calculated based on volume. In 
response to comment, we are writing the 
final rule so that rate of turnover can be 
calculated based on either weight or 
volume. Either measure appears to be a 
reasonble way to calculate turnover. 

We are making one other change to 
the proposed rule by requiring that 75% 
of the accumulated materials be 
recycled during the calendar year, 
starting on January 1, 1965. The proposal 
would have allowed the person 
accumulating to choose among the 
calendar, fiscal, snd inventory years as 
the period during which 75% turnover 
must be achieved. On reflection, we · 
think that a single time period is needed 
to facilitate enforcement and to achieve 
uniformity. EPA believes that if 
enforcement officials are confronted • 
with a differing starting date at each 
facility, this provision would become too 
difficult to implement. 

c. The Requirement That Materials of 
The Same Class Being Recycied The 
Same Way Be Counted Together. In the 
proposal, we left open the question of 
whether the overaccumulation provision 
applies on a material-by--material basis 
or on a basis that takes into acccunt 
both the material being recycled and the 

"Although tlto ru:.al rule re!er.1 lo 'l281.4[c)-a 
provision that exempts wastes frnm regulation­
EPA ia nolstatins that the materials in these units 
are wastes. EPA iu stating that the secondury 
materials not otlu!~e defu!ed u sulid wastes ti'ldl 
ure accumulatins in the prodw:t storage tanks o~ 
other vessels described in I 201.4[c) are no! subject 
to the turnover provision contained in the 
speculative accumulation rule. 
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manner of recycling. We indicated that 
our preference was for the 75 percent 
recycling requirement to be applied to 
all materials of the sa.me class which 
were to be recycled in the same way. 
Most commenters agreed, as this kind of 
accounting best assures that similarly 
situated materials will be grouped in the 
same way. 

We are adopting this standard in the 
final rule. We wish to clarify precisely 
what this standard means, however. By 
"materials of the same class" we mean 
materials of the same type generated 
from the same process. Examples of 
materials that would be grouped are 
distillation bottoms from integrated 
production of chlorinated aliphatic 
hydrocarbons, slags from a smelting 
process, drosses from a smelting 
process, dry sludges from the same 
process, or wastewater treatment 
sludges from the same process. 

The requirement that the materials be 
"recycled in the same way" means that 
materials are either to be used to make 
the same thing (for materials to be used 
as ingredients), used in the same way 
(for materials used as effective 
substitutes for commercial products), or. 
for unlisted by-products and sludges, 
that the same material be recovered 
from them. Thus. still bottoms used as 
intermediates to make the same 
products would be counted together­
fur example, all still bottoms from 
chlorinated aliphatic hydrocarbon 
production that are used to make carbon 
tetrachloride. On the other hand, still 
bottoms used as intermediates in the 
produclion of ethylene dichloride would 
be counted separately. All of a 
generator's spent pickle liquor used as a 
wastewater sludge conditioner would be 
aggregated; the same generator's pickle 
liquor used to produce iron oxide would 
be counted separately. Smelling dresses 
from which lead is recovered would be 
counted separately from smelting 
drosses from which zinc is recovered. 

The Agency is adopting this approach 
to ensure that materials most alike in 
t~rms of physical characteristics and 
mode of recycling are counted together. 
EPA also believes this approach 
safeguards against situations where 
recyclable materials are counted along 
with unrecyclable ones. shielding the 
unrecyclable materials from being 
wastes. For instance, if a generator has 
100 units of a secondary material all of 
which are recycled as ingredients in a 
process, and 20 units of the same 
material only one unit of which is 
recycled in a different process, the 
remaining 19 units should be classified 
as wastes because they aren't being 
recycled. 

d. Means of Satisfying the Burden of 
Proof As noted, persons accumulating 
secondary materials not otherwise 
defined as wastes have the burden of 
proving that they are recycling sufficient 
amounts of the secondary materials. At 
a minimum, we would expect that 
accumulators have on hand (1} the 
amount of secondary material of each 
class recycled in the same way on-hand 
at the beginning of the one-year period. 
(2) the amount of such material added 
during the one·year period, and (3) the 
amount remaining a t the end of the one· 
year period. Recoros customarily 
maintained, such as records of 
throughput through an industrial 
process, should be satisfactory. For 
materials used as intermediates in 
closed-loop processes, records of 
consistent historical use should be 
sufficient. In addition, names and 
addresses of recyclers receiving the · 
ser.ondary materials should be 
maintained, as well as any other 
information that substantiates the 
minimum turnover rate (e.g. contracts or 
correspondence with a recycler). 

e. Response to Comments. Although 
commenters expressed concern about 
the provision's complexity, most 
supported it in principle. One 
commenter, while supporting most of the 
overaccumulation provision. urged that 
it not apply to unlisted by·products 
accumulated in tanks and containers for 
a generator's own use or reuse. We have 
considered this comment but are 
rejecting it for the reasons given in the 
proposal (48 FR 14491/1). As a general 
matter, we believe the key measure of 
whether a material is overaccumulated 
is the length of time before use occurs, 
not how the material is stored or who 
will recycle it. In addition, the 
commenter was most concerned about 
accounting for unlisted by-products 
burned as fuels ; since these materials 
are defined as wastes in the final rule 
(although they are not at this time 
subject to storage requirements}, this 
question is of less importance. 

There were a series of comments 
regarding the status of commercial 
chemical products that accumulate over 
time without being used. EPA indicated 
in the proposed rule that commercial 
chemical products that are hazardous 
wastes when discarded (i.e., those listed 
in § 261.33 of the regulations) were not 
subject to either the speculative 
accumulation or overaccumulation 
provisions of the proposed rule. 48 FR 
14489. We also asked for comments as 
to whether some type of maximum 
accumulation period should be imposed 
by rule. Virtually all commenters 
opposed this idea, due to the large 

recordkeeping requirements involved, 
and the difficult practical problems 
involved in observing and enforcing 
such a standard. The Agency shares 
these concerns./d. at 14490. We 
therefore are not adopting any time limit 
on when a commercial chemical product 
held for recycling becomes a waste. The 
May 19, 1980 standard remains in place; 
these materials are wastes when 
discarded or intended for discard (by 
means of abandonment). and are not 
wastes when stored for recycling. 

f. Variances for Secondary Materials 
Not Recycled in Sufficient Volumes. We 
also believe that there may be valid 
reasons that persons are unable to 
recycle sufficient amounts of non-waste 
secondary materials in one year (or the 
precious metal wastes that are 
conditionally exempt form regulation) 
and have retained the petition process 
to accommodate these situations. The 
petition is now termed 8 variance from 
being a solid waste, and is found in 
§ 260.30 Substantive standards for the 
Regional Administrator's (or authorized 
slate official's) decision are in § 260.31 
(a) and procedures for applying for and 
processing variances are in § 260.33. 

The standards for granting 8 variance 
are basically those we proposed. The 
Regional Administrator must decide if 
sufficient amounts of material are likely 
to be recycled or transferred for 
recycling in the following year. Factors 
to be considered are: (a) The kind of 
material being accumulated and its 
expected manner of recycling, (!:>) how 
much is being stored. {c) how it is being 
stored, (d} whether it is being stored in a 
way that minimizes loss. (e) how and 
when it Is expected to be recycled. and 
(f) why this is a reasonable expecta tion. 
The Regional Administrator should 
consider the applicant's past history of 
recycling the material. whether there are 
contractual arrangements or market 
conditions bearing on the likelihood of 
future recycling, the reason that the 
material was accumulated without 75 
percent being recycled in the past year, 
and other relevant factors. If, for 
example, a company has a multi-year 
history of selling a secondary material 
as a commercial product substitute .. but 
was unable to sell 75 percent during a 
given year due to a temporary downturn 
in market conditions, and is handling 
the secondary material in a manner 
commensurate with its value as a 
substitute commercial product, the 
company may be eligible for a variance. 
On the other hand, a company that 
overaccumulates a secondary material 
not ordinarily reused, but that has been 
able to pay other companies to use the 
material in the past, and now has tons of 
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matP.rial on band in open pi! ~s . '' much 
less l!kely to be eligible for a vJdance. 

A var 'ance, if granted, would be valid 
for or.ly one yec.r. U lhe accumulat~r 
failed to recycle 75 percent of the 
material on hand in the following year. 
it would have to petition for a new 
variance. Under the proposal, the 
company would have had to recycle 50 
percent of the total accumulated 
materials to be elig1ble to apply ior a 
second variance. In Eddition, a variance 
could only be renewt:d two ti1!1eB. In 
r<!sponse to commenta, we are not 
fldopting either of these requirements in 
the final rule. There do appear to be 
situations, although infrequent, where 
secondary materials can accumulate for 
o.,.er two years without being recycled 
and still not necessarily be deemed a 
waste. Possible examples are certain 
tr::ldihonally reclaimed mining by­
products that are being accumulated 
because of cyclically depressed metal 
prices. However, in determining whether 
to grant a variance, the longer a material 
has accumulated without reqcling, the 
more likely it is that the variance 
appliGation will be denied. 

G . Section 261.2[d}: Seconda:y ~aterials 
That are Designated as ScHd Wastes 

1. The General Standard. EI;.\ 
proposed tha! particular inherently 
waste-like materials could be 
designated as solid wastes without 
regard for the mode of recycling. Some 
comment3 criticized this pro .-i3:on as 
being a vague catLh-all, \\hUe oi},era 
supported it or (in the case of ceridin 
industry com.mentera) concedec! the 
need for this type of provision. 

EPA is retaining this listing e.u~ority 
in the fmal regulation. A provision of 
this type is needed beca!lse it is 
impossible in practice to devise a sin:;le 
definition which completely 
distinguishes wastes from non-waates. 
We continue to t..ltink that certain 
residu;d materials are inherent.!y waste­
like, either because: [a) They are 
typically disposed of or incinerated on 
an industry-wi.:le basis, or(',;,} thay 
contain toxic constituents 2• in 
concentrations not ordinarily found in 
the raw materials or products for which 
they substltute, which toxi~ consntaents 
are not used. reused, or redalmed 
during the recycling process. In addition, 
recycling of the materials must ha.-e the 
potential to pose a substantial hazard to 
human health and the environment. The 
Agency belteves these criteria are 
relatively straightforward and 

,. These are toxic conslitnenta lisled in l\ppendil< 
VIII or Pari ZUl. The proposal erroneously referred 
to "Appendix VII'' (48 FR al14491], due IDa 
misprint by lhe Federal Razlate~. 

under11tnnda~!e . C' G r ~:~:~'-: tJ:o· -: ~e not 
"vegue" in any leg:;. ~ ::; ~se. 'l'b .'' .. } '< :> ::y 
will br: f:!f''!;·-= ~- ~o d. ~!: ; :-:r"-3.te l.n tl·~ rule 
that particular materic.~J ~"e w~ ;,t;;i! so 
that t.~e!'e i!! no ril'lk thet t.~!>se subf:!ct to 
regulaticn are uncer"...ai:l or their 
obliga lions. " 

The criticism that this provieion ia a 
"catch-all" also does not appear to have 
merit. We believe ~fie crileria [im;ta 
those materials the Agency could 
designate. The Agency must determine 
that the matedais ordinarily are not 
recycied on a nation-wide basis, and 
that Lite material contains Appendix vm 
Gons tituents at levels not found i:t 
analogous raw materials or products. 
The criteria that the recycling activity 
potentially pose a substantial hazard 
also limits the Agency, by suggesting 
that a purpose of the activiiy is to 
dispose of the nan-recycled toxic 
constituents, and by suggesting that the 
secondary materials have so little value 
that they are stored insecureiy, and are 
thus waste-like,!:! 

One commenter s~gested that the 
Agency designate secondary materials 
as solid wastes if management of the 
materials presents an "unreasonable 
risk of injury to health or the 
environment." T'n:s determination would 
be based en an asaessment taking into 
account such factors aa effects of the 
material on human health and t.'le 
environment. benefits of using the 
material. and economic conse(iuences of 
listing. 

This standard, as the commeatcr 
admits. is dr:n·m essent;any from the 
Toxic Substances Control Act. This is 
not the standard Congress enacted for 
RCRA dec:Sionmaking. RCRA 
determinations are to be based on 
health and environmental based factors. 
(See 45 FR 33089 (May 19, 1980}.) 

The consequences of being designated 
as a sclid wnste is that the material will 
be within t.'le Agency's jurisdiction no 

.matter how it is being recyclad. Thus, 
the parUc~~r !toxin-containing wastes 
designated in today's regulation (Gea the 
following subsection) are considered to 
be wastes [for example) even if used 
directly as substitutes for commercial 
products or as ingredients in producing 
e. product. On the other hand, § 261.6 
must be consulted to determine the type 
of regulation that applies to the waste. 

2. Application af the Standard ta 
Specific Wastes. EPA proposed to 
designate a group of dicxin-contdinfng 
materials as solid wastes. See 48 FR 
144!}1-492. We are modifying the 

"We lhuo disagree wilh the commenler who 
argued lhat o hazard posed by recycling a material 
Is not relevont in delennining whether lbe molerial 
Is a wasle. 

proposa:, in respousP. ' r: camm~:-<ts, tc 
exclud;J !h l':;~d !:J i;:_"':i;;~ ::i2.! cr"!mi-:al 
formulations (:-",Izardu:JS W~ste F027]. 
These formulations do not meet tha 
des;gn~tion criteria because U·ey are not 
chefllt~ally dissimilar frcm ana1:J::J"CUS 

comrr:erc!eJ producte (i.e. ~3!' a~e 
virtualiJ' the same as j:ea!icid~!i that are 
used~ , and they are not typic:!l!y 
discarded. In deteiT!'.i!ling if theee 
formulations are wastes when disposed 
or recycled. the regt:hted cow.munity 
should refer to the rules applicable to 
commercial chemical products. The 
formulations thus would be wastes 
when they are discarded by being 
abandoned, or when they are burned for 
energy recovery (the manner of 
recycling not analogous to normal use}. 
See § 261.33 es amended by today's rule. 

We also nre indicating that Hazardous 
Waste F021 is not designated as a solid 
waste if it is used as an ingredient to 
make a product at the site of generation. 
It is a solid waste if recyc:led in any 
other way (or if disposed.) The Agency 
is taking this step in response to 
comments indicating that 
pentachlorophenol production plants 
typically reuse these materials in their 
own production procef!S. 

H. Section Z\31.2(3]: Sf.Gcrrc!2~ .1o' l\t-::Jria!s 
That A!:e Not Solid W:!:>tes \V3en 
Recycled 

1. Secondary Materials Used as 
Ingredients la Make New Products, or 
Used as. Substitutes fa: Corr.mercia{ 
Products. a. The Agency's Subtilie C 
Jurisdiction. EPA proposed L11!t 
secondary materials that are used as 
ingredients to make new products were 
not solid wastes provided !:..~at distinct 
components were not recovered (i.e. 
reclaimed) as end products. We also 
proposed that secondary materialo used 
as substitutes for commercial products 
in particular functions or q;pliciitioru 
are not solid wastes. See 48 FR 14477, 
14487-88. An example of the former 
practice-i.e .. use as an ingredient-is 
the use of chemical industry shU 
bottoms as feedstock. Use of 
hydrofluorosilicic acid (an air emission 
control dust) as a drinking water 
fluoridating agent, or use of spent pickle 
liquor as a wastewater conditioner, are 
examples of use of a secondary material 
as a commercial product substitute. 

When secondary materials are 
directly used (or, in the case of 
previousiy used materials, reused) in 
these ways, we stated, they function as 
raw materials in normal manufacturing. 
operations or as products in nonnal 
commercial applications. We reiterate 
these positions in the final regulation. 
These direct use recycling situations 
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represent exceptions to the general 
principle that accumulated hazardous 
secondary materials are hazardous 
wastes. 

The final rule consequently states that 
secondary materials used as ingredients 
or used directly as commercial products 
are not wastes and so are outside the 
Agency's RCRA jurisdiction. They thus 
are not subject to RCRA Subtitle C 
regulations when generated, 
transported, or used (unless they are 
accumulated speculatively, as described 
ea::lier). 

Most commenters agreed with the 
Agency on this point. Those who didn't 
fell that the Agency's jurisidiction over 
recycled secondary materials is 
unlimited. The Agency disagrees. Our 
RCRA authority over recycling of 
hazardous secondary materials is broad, 
but has some limits. The legislative 
history indicates that Congress rejected 
an approach that would have required 
modifying production processes in order 
to reduce the volume of hazardous 
waste generated. This is because such 
restrictions "i[n) many instances would 
amount to interference with the 
productive (sic) process itself .... " H.R. 
Rep. No. 94-1491, 94th Cong. 2d Sess. at 
26. The Agency accordingly has 
interpreted its jurisdiction so as to avoid 
regulating secondary materials recycled 
in ways that most closely resemble 
normal production processes. These 
types of recycling are use of secondary 
materials as ingredients or as direct 
co:nmercial product substitutes, or (as 
explained below) use in a closed-loop 
type of production process. 28 

b. Redrafting of the Exclusion in the 
Final Rule. In the proposal, exclusions 
for using and reusing materials directly 
took the form of exceptions to the 
definition of reclamation [proposed 
I 261.2(c)(1)(i)-(iii)). We have redrafted 
the final regulation so that I 261.2(e)[l) 
indicates explicitly which secondary 
materials used/reused in particular 
ways are not solid wastes. A definition 
or "use"/"reuse" appears in §261.1(c). 
Exceptions to this principal are found in 
§ 261.2(e)(2). and restate the situations 
where recycling might be considered to 
involve a use (or a closed-loop recycling 
situation, explained in the next section). 
but nevertheless constitutes waste 
management. 

As noted above, there are several 
such use/reuse circumstances where the 
nature of the material or the nature of 

"We note, in response to comments. l~allhe 
materials excluded rrom the RCRA definltion still 
cun be hazardous materials for purposes of 
Depertment of Tranaportotion regulations governina 
the transportation of hazardous maleriola. 

the recycling activity indicates that 
RCRA jurisdiction exists: 

• where the material being used is 
inherently waste-like; 

• where insufficient amounls of the 
material are recycled; 

··where the material is incorporated 
into a product that is used in a manner 
constituting disposal or where the 
material is used directly in a manner 
constituting disposal; and 

• where the rna !erial is used by being 
incorporated into a fuel. or being burned 
directly as a fuel. 

In addition, when a component of the 
material is recovered as an end product, 
the material is being reclaimed, not 
used. 

c. Distinguishing Sham Situations. 
Other commenters voiced concern that 
these exclusions open opportunities for 
sham recyclers to claim that they are 
using secondary materials, and so not 
engaging in waste management. The 
Agency shares these concerns, and 
wishes to take this opportunity to 
indicate some of those situations (which 
also were pointed out in comments) we 
regard as shBms. 

First, where a secondary material is 
ineffective or only marginally effective 
for the claimed use, the activity is not 
recycling but surrogate disposal. An 
example [provided in comments) is use 
of certain heavy metal sludges in 
concrete. The sludges did not contribute 
any significant element to the concrete's 
properties, and so we would not regard 
this activity as legitimate recycling. 

A second example of sham use occurs 
when secondary materials are used in 
excess of the amount necessary for 
operating a process. Examples are when 
secondary materials which contain 
chlorine are used as ingredients in a 
process requiring chlorine but are used 
in excess of the chlorine levels required. 
An indication that secondary materials 
are not being used in excess is if the 
recycler requires product specifications 
on incoming secondary materials, and 
these specifications are in accord with 
those generally in use in the industry. 

Another indication that a claimed 
recycling use Is a sham is if the 
secondary material is not as effective as 
what it is replacing. Conversely, where 
the secondary material is as effective as 
the alternative virgin material, the 
activity is much more likely to be 
considered legitimate recycling. Spent 
pickle liquor, for example, is known to 
be as effective as virgin materials when 
used as a phosphorous precipitant in 
wastewater treatment. See 46 FR 44970 
(September 8, 1981). This reuse is 
legitimate. A secondary material 
considerably less effective, however, 

could well be viewed as not being used 
legi lima I ely. 

Absence of records regarding the 
recycling transaction is another 
indication of a sham situation. Records 
ordinarily are kept documenting use of 
raw materials and products. Records 
likewise are usually retained to 
document secondary material use and 
reuse. The Agency consequently views 
with skepticism situations where 
secondary materials are ostensibly used 
and reused but the generator or recycler 
is unable to document how, where, and 
in what volumes the materials are being 
used and reused. The absence of such 
records in these situations consequently 
is evidence of sham recycling. 

A final indication of sham use is if the 
secondary materials are not handled in 
a manner consistent with their use as 
raw materials or commercial product 
substitutes. Thus, if secondary materials 
are stored or handled In a manner that 
does no~ guard against significant 
economic loss [i.e., the secondary 
materials are stored in leaking surface 
impoundments, or are lost through fires 
or explosions), there is a strong 
suggestion that the activity is not 
legitimate recycling. 

A recurring type of situation posing 
the potential for sham use involves 
using corrosive wastes as neutralizing 
agents. The potential for disposal in 
these situations is high since a waste 
acid can be dumped into (or onto) other 
materials, and any resulting change in 
pH would be incidental to the disposal 
purpose of the transaction. Accordingly, 
EPA will not accept a claim that a 
corrosive secondary material is being 
used as a substitute for virgin acid or 
caustic unless indicia of legitimate 
recycling are present. These include thai 
the secondary acid or caustic meet 
relevant commercial specifications, that 
they be as effective as the virgin 
material for which they substitute, that 
they be used under controlled 
conditions, and that in a two-party 
transaction there be CQnsidera lion 
(usually monetary) for use of the 
material. In addition, the more 
contaminated the acid or caustic is in 
relation to virgin material, the less likely 
lhe Agency is to view its application as 
legitimate recycling. 

We note also that persons claiming 
that they are recycling hazardous 
wastes in a manner excluded by the 
regulation have the burden of proof that 
are within the terms of the exclusion. 
See Section J. below. 

Finally, persons intending to use 
secondary materials that are not lis led 
in the Chemical Substance Inventory 
compiled by EPA pursuant to Section 
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8(b) of the Toxic Substances Control Act 
(TSCA) must notify the Agency of the 
Intended use at least 90 days before the 
use begins. See TSCA Section S(a) and 
48 FR 21722 (May 13, 1983). EPA can 
regulate these substances under TSCA if 
it determines that the manufacture, 
processing, distribution in commerce, 
use, or disposal of the substance will 
present an unreasonable risk or injury to 
human health or the environment. 
(TSCA, Section S(f).) EPA can also 
extend the review period an additional . 
90 days for good cause. (TSCA, Section 
S(c).) 

2. Closed-Loop Recycling. a. The 
Agency's Proposal. The Agency also 
proposed to exclude from the defintion 
of solid waste materials that are 
reclaimed at the plant site where 
generated and that are then returned to 
the original production process in which 
the material was generated.21 See 48 FR 
14488/89. We referred to this type of 
operation as "closed-loop recycling,'' 
and stated that this type of operation 
could be viewed as an on-going 
production process and therefore 
outside the Agency's Subtitle C 
jurisdiction. 

There were many comments on this 
provision. Virtually all commentel'8 
agreed that some type of closed-loop 
provision was justified, but disagreed 
about its scope. Some commenters felt 
that the proposal was too broad, while 
others stated that it should be extended 
to any situation where a generator 
reclaimed Its wastes and reused the 
reciaimed material in a process under its 
control. In addition, many commenters 
criticized elements of the proposal as 
unclear, particularly what the Agency 
meant by "original process from which 
generated". 

b. Modification of the Proposal. We 
have determined that the proposal was 
both inexact and overbroad (see below). 
However, we believe that there are 
certain "closed-loop" situtations that are 
so closely tied to on-going production 
that they should be considered not to 
involve solid wastes. In our opinion, 
there are three key requirements to a 
closed-loop process-that is, a 
production process that at some point 
utilizes secondary materials but 
nevertheless is both essentially on-going 
and closely interrelated throughout all 
steps. The first requirement is the return 
of secondary materials to the original 
process without undergoing significant 
alteration or reprocessing, namely 
without first being reclaimed. Second, 

at The propoaal actually excluded these materlal1 
from the deflnlion of reclamation. but the effect of 
the provision was to exclude these materials from 
the definition of solid waste. 

the production process to which these 
unreclaimed materials are returned Itself 
must be primary material based-i.e., 
the materials must be returned to a 
primary production process.18 This is 
because if the material originally 
Introduced to a process already is a 
waste, the process residue returned to 
the process should not be any less of a 
waste than the material originally 
introduced. For example, a still bottom 
from reclamation of hazardous spent 
solvents would never be considered to 
be involved in a closed-loop operation If 
it were redistilled because solvent 
reclamation Is a secondary process and 
spent solvents introduced to it are 
wastes. 29 

Third, the secondary material must be 
returned as feedstock to the original 
production process and must be 
recycled as part of that process. Thus, a 
spent degreasing solvent returned to 
degreasing operation would not be 
covere!f by this provision because it is 
not involved in actual production. It 
merely cleans equipment. 

We consequently are stating in the 
final rule that secondarv materials are 
not solid wastes when they are returned 
for recycling as feedstock to the original 
primary production process in which 
they are generated, and they are not 
reclaimed before they are returned to 
that process. The broader provision we 
proposed, which allowed reclamation . 
before return to the original process, 
would exclude from the solid waste 
definition too many operations where · 
the reclamation step is less and less 
directly related to the principal 
production process. Examples are 
situations where hydrochloric acid is 
recovered from chemical industry still 
bottoms, and the acid is returned to the 
chemical reactor. Another potential 
situation is when fluoride is recovered 

18 For purposes of this pro,;sion, a "primary 
procell8" is one that uses raw materlale os the 
majority of ita feedstock. Secpndary processes, 
conversely, use spent msteriala or scrap metal as 
the maJor! ty of their feedstock. The Agency notes 
that the Office of Management and Budget Standard 
Industrial Clasoificallon Manual usee very similar 
definitions In establishing primary and secondary 
proceos classifications. 

•• The requirement In the final rule that materials 
be returned to the original primary proceu to be 
eligible for the clooed-loop exclusion thus oubiumea 
part of another exclusion that the Agency proposed 
for secondary materials returned to primary 
processes. (See proposed I 201.2[c](1)(ii) and 48 FR 
14488.) As explained In the followiiJ8 section, we 
are llmiti1J8 the scope of that proposed exclusion to 
aitualions where secondary material& are returned 
without first bei1J8 reclatmed to the primary proceol 
in which they were generated. The l&nguage of tho 
final rule (l261.2(e](1)(iil)) thu&lndicotes that 
secondary material& muat be generated by, and 
returned as feedstock to processes us ina raw 
materials as their principal feedstocks In order to be 
considered oligible for tbi• provision. 

(as cryolite) from primary aluminum 
spent potliners and the fluoride is 
reused. In these examples, neither the 
still bottoms nor the spent potliners 
should be considered to be involved in a 
closed-loop operation because the 
reclamation step is ancillary to normal 
production activities. The proposed 
approach might also have excluded 
operations where the secondary 
material itself is substantially 
unrecoverable and contains 
comparatively small percentages of • 
utilizable material. The proposal thus 
might have invited abuse, as companies 
might seek to avoid regulation by . 
reclaiming some small.increment, and 
returning that increment to the original 
production process. 

We consequently are not adopting the 
proposed approach In the final rule. The 
final rule makes clear that the situations 
discussed in the paragraph above are 
not closed-loop recycling and so are not 
excluded from the definition. 

c. Explanation of the Requirements 
That Secondary Materials Not Be 
Reclaimed, and That They Be Returned 
To The Origi.r:al Process. The final rule 
raises two principal issues of 
interpretation: distinguishing between 
reclamation and incidental processing, 
and clarifying what the Agency means 
by return to the original production 
process. The Agency has defined 
"reclamation" in these regulations to 
mean recovery or regeneration. We 
further clarified, in the April4 preamble, 
that processing steps that do not 
themselves regenerate or recover 
material values and are not necessary to 
material recovery are not reclamation. 
See 48 FR 14489/1. Examples are the 

. wetting of dry wastes to avoid wind 
dispersal (id.) or the briquetting of dry 
wastes to facilitate resmelting. Another 
example, provided in comments, is 
sintering operations at iron and steel 
plants where taconite ores, flue dusts, 
and other iron-bearing materials are 
agglomerated thermally before charging 
to a blast furnace. Conversely, 
processing operationQ that do recover or 
regenerate materials so as to mak$l them 
available for further use are considered 
to Involve reclamation. Examples are 
dewatering of wastewater treatment 
sludges before the dewatered sludges 
are recycled, and the treatment of 
wastewater before recycling. (See 48 FR 
14467/1, explaining that both of these 
operations lnvqlve reclamation.]3° 

"We are aware that under this reading there are 
probably no secondary materials generated or 
stored In Impoundments that would be eligible for 
the cloaed-loop exclusion. The Agency intends this 
result. Secondary materials stored In Impoundments 

Conlinued 
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By "return to the original process", the 
Agency means that the (uf!reclaimed) 
secondary mJterial must be returned to 
the same part of the process from which 
it was generated. The material need not 
be retum~d tJ the same unit oper11.tion 
frcm which it was generated. It is 
sufficient if it is returned to any of the 
unit operatior.s associated with 
production cf a particular product, if it 
originally was generated from one of 
those unit operations. For example, an 
emiss ion control dust from a primary 
zinc smelting furnace could be returned 
to any part of the process associated 
with zinr. produ(;tion, such as the 
smulting furnace in the pyrolytic plant, 
or :he dross furnace. A spent electrolyte 
from the primary copper production 
process could be returned to any part-of 
the process invoh·ed in copper 
productio,l-including the roaster, 
con, erter, or tank house. An emission 
centro) dust from steel prc..C:.uction could 
be returned to the sintering plant for 
processing before charging to the bias! 
furnace. 

However, in the first example, if the 
emission control dust from the zinc 
smelting furnace was sent to by-product 
cadmium recovery operations, it would 
nol be considered to be returned to the 
same of the process from which it was 
generated. This is because the cadmium 
production processes produce a 
different product from zinc production 
operations. For the same reason, if the 
spent electrolytes in the second example 
were sent to by-product recovery 
operations for recovery of nickel sulfate, 
they would not be considered to be 
returned to the original process. Note 
that this principle holds even if the by­
product recovery operation is located at 
the same plant site. 

d. Variance For Hazardous Wastes 
That Are Reclaimed and Then Returned 
To The Origi:10/ Process. We do believe. 
however, that EPA's proposal-that 
materials reclaimed before being reused 
in the original primary production 
process are not wastes-can have some 
aprl ~cability. We are allowing for these 
situations by means of a variance. The 
standards and procedures for granting 
or denying a variance for this type of 
recycling are described in Section II.J. 
2.(b) of Part III of this preamble: 

are ordinarily waste-like. They usually are not 
atored in a manner that minimizes los• (see, e.g .. 48 
I'R 14486, as well as substantial portions of 
legislative hiatory of the RCRA Reauthorization 
legislation), and virgin materials are I'UI'91y If ever 
atored L'l thia way. We thus see th!a re1ult-thal 
was ·ewater treatment sludses and other wei 
olud~es are not eliaible for the closed-loop recyclins 
exciJsion-as justified both conceplually and 
environmentally. 

e. Examples. The following examples 
illustrate the operation of this provision: 

• Primary smelling facility A 
generates a dry emission control dust 
that it Gullects, stores, and resmelts in 
the origi.•·tt smelting furnace . 

The emission control dust Is not a 
sol:d waste becau:;e it is returned to the 
original primary process without first 
being reclaimed. (This answer assumes 
thut the dust is not overaccumulated 
before it is resmelted.) 

• Primary smelting facility B 
generates u listed wastewater treatment 
sludge that it dewaters and returns to 
the original proce9s. 

The wastewater treatment sludge is a 
solid waste because it is listed and must 
be reclaimed (in this case, recovered by 

· dewdtering) befol'e it is resmelted. 
• Generator C generates a spent 

solvent whi~.;h it distU!s and returns to 
the same dt:g• easi,1g operation in which 
it was genei.;;~~.d. 

The opent solvent is a solid waste. 
Not only is it recloimed before reuse, but 
it is not reused as a feedstock in a 
production process. (After the solvent is 
reclaimed, of courae, it is a product and 
no longer a waste.) 

• Generator D generates a still bottom 
that it burns without reprocessing for 
energy recovery in a boiler in the same 
unit operation. 

The still bottom ls a solid waste 
because it is burned for energy recovery. 
The closed-loop exclusion thus does not 
apply. Nor would it apply if recycling 
the atill bottom constitutes disposal or if 
the still bottoms were overaccumulated 
before return to the original process. 

• Generator E, a petroleum refinery, 
generates a hazardous by-product from 
refining operations that is returned to 
the refining process and incorporated 
into fuels, asphalt, and other products. 

This process involves return of 
unreclaimed material to a primary 
production process but the by-product 
remains a waste because it is used as an 
ingredient in fuels and in products that 
are placed directly on the land. See 
I 261.2(e)(2) (i) and (ii). 

3. Recycling of Secondary Materials 
by Primary Facilities. a. The Agency's 
Proposal. The remaining exclusion that 
EPA proposed wao for secondary 
materials that are reclaimed in primary 
produc!ion processes. These were not 
considered to be s:>lid wastes. Proposed 
I 201.2[c)(t)(ii); 48 FRat 14477, 14488. 
The usual ex~mple is eecondary 
materials sent to a primary sme!ler for 
material recovery. The reason for the 
proposal was that lhese ma teria ls were 
substituting for the normal raw material 
feedstock. One result of this proposed 
exclusion would be differential 

regulation of secondary and primary 
facilities reclaiming the same materials, 
since the material could be a solid waste 
when reclaimed by a seconda;.y smelter, 
but would not be when reclaimed by a 
primary smelter. 

The proposal was imprecise regarding 
the scope of the exclusion. For example, 
we did not discuss whether it made any 
difference if the primary reclaimer 
recovered the same materials (or even 
the same type of material) originally 
produced. whether recovery occurred at 
the same or a different site, or whether 
the primary reclaimer recovered its own 
or another person's secondary materials. 

There were many comments on this 
part of the proposal. Opere tors of 
primary processes supported it, while 
operators of secondary processes 
objected. Some states and 
environmental groups also objecl!'d. 

b. Modification of the Proposu/. We 
have decided not to promu!gate this 
exc1Jsion as proposed, but rather to 
limit its scope to the closed-loop 
production situa tions discussed in the 
previous section. We think the proposal 
was in error in failing to differentiate 
among the different types of fact 
situations where a primary process 
would be used for reclamation-such as 
the part of the process involved, location 
of the recovery operation, and type of 
material recovered. The proposal, for 
example, could have applied to 
situations where: (a) Residues are sent 
off-site to be recovered, (b) residues go 
to a by-product recovery operation, or ' 
(c) where residues are recovered in 
ancillary operations and the material 
recovered is not marketable but can be 
used in a primarY process.31 The 
Agency does not believe that an 
unvarying rule like the one we proposed 
can properly cover all these situations. 
Rather, when a secondary material is to 
be recovered in an operation different 
from the one in which it was generated, 
we believe there is a continuum with 
secondary materials becoming more 
waste-like the more the recovery 
operation differs from the original 
process. and the more physically 
removed the recovery opera tion Is from 
t.he original process. The n&ture of the 
secondary material-whether it is a 
sludge. by-product, or a spent material, 
or scrap metal, how frequently It is 
recovered, and how it is handled before 
recovery-also is highly relevant. The 
proposed rule was deficient in failing to 
account for all of these factors. 

" Cryolite recovery from open! primary 
aluminum potllnel"' !1 a poeoible example of this 
last situation. 
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We believe that the exclusion should 
apply only when residues from primary 
processes are returned in unreclaimed 
form to the original process where they 
are then reclaimed. This is the only 
situation where the Agency can say a 
priori that secondary materials 
reclaimed in primary processes are not 
wastes. 

The by-products and sh,1dges that are 
the residue from primary production 
proc~sses thus can potentially be solid 
wastes when they are reclaimed in other 
primary (or secondary) processes. They 
are wastes if they overaccumulate 
before being reclaimed, and they are 
wastes if they are listed in§§ 261.31 and 
261.32. In determining whether to list 
certain sludges and by-products as 
hazardous wastes, we intend to take 
into account whether they should be 
considered to be wastes when 
reclaimed. If materials are reclaimed in 
primary processes (such as primary 
smelting operations), we will evaluate 
how frequently the material is recycled 
on an industry-wide basis, whether the 
material is replacing a raw material and 
the degree to which it is similar in 
composition to the raw material, the 
relation of the recovery practice to the 
principal activity of the facility, and 
whether the secondary material is 
managed in a way designed to minimize 
loss-all of which show that the 
material is handled as a commodity. 

As stated in the previous section, 
hazardous secondary materials returned 
for reclamation to the !!econdary process 
in which they were generated are not 
excluded from being wastes. The 
materials are not substituting for raw 
materials normally used, and the 
operations themselves-using as they 
often do spent materials as a principal 
feed-are reclama lion processes. not 
ordinary production operations. Thus, 
return of a residue to this type of 
process is not the same as a continuous 
production operation. 

The final regulations thus provide that 
the following secondary materials are 
wastes when reclaimed by either 
primary or secondary reclamation 
operations, unless the materials are 
returned to the primary smelting process 
from which they were generated without 
first being reclaimed: 

(1) Sludges and by-products that are 
listed in § § 261.31 and 261.32 

(2) All hazardous spent materials; 
(3] All hazardous scrap metal. 

In addition, 
(4) Any secondary material is a waste 

if overaccumulated. 
c. Examples. The following examples 

illustrate these principles: 

• Primary smelter A generates a listed 
emission control dust that it sends to 
primary smelter B for metals recovery. 

The dust is a solid and hazardous 
waste because it Is a listed sludge be.ing 
reclaimed. · ' 

• Primary smelter B generates a listed 
emission control dust that it reclaims 
itself in an as-is condition in its own 
smelting furnace. 

The dust is not a solid waste because 
it is being reclaimed as part of a closed­
loop recycling process, and has not been 
reclaimed before reintroduction to that 
process. 

• Primary aluminum smelter A 
generates spent potliners from which It 
recovers fluoride for use in its own 
process. 

The potliners, a spent material, are a 
solid waste.32 They are not returned to 
the smelting process for recovery, but to 
a different unit operation. In addition, . 
fluoride recovery is an ancillary activity, 
far removed from the production of 
aluminum, the principal activity of the 
primary aluminum facility. (In fact, this 
operation is probably best viewed as 
hazardous waste treatment because the· 
main purpose of the operation is to treat 
the cyanide in the potliners, not to 
recover fluoride. See 49 FR 8746 (March 
8, 1984).) 

• Solvent reclaimer S generates 
hazardous still bottoms from its 
distillation operation and mixes these 
still bottoms on-site with virgin oil. S 
then sends the mixture to a fuel 
processor. 

The still bottoms are solid wastes 
because they are used to produce a fuel. 
The fact that this operation occurs at a 
single site is irrelevant. The mixture of 
still bottoms and oil remains subject to 
regulation as a hazardous waste as well. 

I. Secondary Materials Specifically 
Excluded From the Definition of Solid 
Waste 

1. § 261.4{a}{6}: Black Liquor 
Reclaimed and Reused in The Kraft 
Paper Process. Pulpmaking processes in 
the paper industry use chemicals to 
digest wood chips, and the spent 
chemicals are recovered from the 
digester, reclaimed by burning in a 
recovery furnace, and then reused In the 
digester in approximately their original 
form. "Black liquor" is the name given to 
the spent chemicals, which are caustic 
and sometime corrosive. Recovery and 
reuse of black liquor can occur at a 
single paper mill, and also can involve a 
second paper mill which reclaims black 
liquor for its own use or for reuse by the 

.,This waste is currently exempt from regulation 
as a result of EPA's interpretation of Section 
3001{b ]{3) of RCRA. 

generating mill. All Kraft paper mills 
reclaim their black liquor (or have the 
black liquor reclaimed), and little is ever 
discarded. The Kraft process itself is not 
economically viable without recovering 
the black liquor. Black liquor is 
customarily stored in tanks before being 
reclaimed, but also is stored in surface 
impoundments. (The paper industry 
estimates that one-third of the 
approximately 125 domestic Kraft mills 
have black liquor impoundments.) 

The Agency has tentatively 
determined that black liquor, on a 
generic basis, meets the standards for a 
closed-loop variance (see section II.J.Z. 
b. of Part 3 of the preamble below) and 
so is not a solid waste when recycled in 
this way. (We also indicated in the 
proposed regulation that black liquor 
recovery was a closed-loop type of 
operation. 48 FR 14489.) At least where 
black liquor is stored in tanks rather 
than in surface impoundments, black 
liquor reclamation is integrally tied to 
the Kraft paper production process, 
whether it occurs at a single or different 
plant. All Kraft mills practice black 
liquor recovery, and the recovery is 
economically essential to the process. 
An end use for black liquor is readily 
available. The whole operation Is 
essentially an on-going process, with 
chemicals being used, recovered, and 
returned in their original form to the 
same process in which they were 
generated, or to an analogous process at 
a different facility. Because this 
operation appears to occur for all black 
liquor generated, we have determined 
that black liquor is not a solid waste 
when recycled in this way. 

The Agency, however, is continuing to 
investigate the degree of recycling that 
occurs when black liquor is stored In 
surface impoundments. Although some 
(and perhaps most) of the black liquor 
stored in impoundments is recycled in a 
closed-loop manner, there are some 
reasons to question whether this is 
invariably the case. These reasons are: 

• Black liquor may remain in 
impoundments without being recycled 
for long periods of time because of: (a) 
Inadequate capacity of the black liquor 
recovery furnace; (b) the lack of a 
nearby facility to sell or trade the black 
liquor; and (c) difficulties in pumping the 
black liquor from an impoundment due 
to contamination, dilution, or 
coagulation of the black liquor with 
impoundment bottom solids, wood 
chips. or rain. 

• Many black liquor impoundments 
are unlined, and so may leak. 

• Black liquor impoundments are 
often built to accommodate excess black 
liquor caused by process upset 
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conditions such as loss of a set of black 
liquor evaporators or loss of a recovery 
furnace. When this occurs, the black 
liquor in the impoundment is 
accumulated in excess of what can be 
accommodated at the facility and so 
may not be recycled, or not be recycled 
for a long time. 

In light of these uncertainties, the 
Agency is investigating further whether 
black liquor stored in an Impoundment 
before recycling in the Kraft process is a 
waste. In addition, we note that black 
liquor that is disposed of and not 
recycled Is a waste, and if hazardous, a 
hazardous waste. This includes black 
liquor that leaks, leaches. or overflows 
from an impoundment and is not 
recycled. Furthermore, the final rule 
states that black liquor stored before 
recycling remains subject to the rules on 
speculative accumulation. Thus, paper 
mills accumulating black liquor must 

· show that they are recycling 75% of the 
amount on hand at the beginning of a 
one-year period. 

In summary, today's final rule states 
that: 

• Black liquor accumulating before 
recycle to the Kraft paper process is not 
a Subtitle C solid waste. At least for the 
present time, this exclusion includes 
black liquor that is stored in a surface 
impoundment before recycling. The 
person accumulating must show that the 
black liquor is not being accumulated 
speculatively, or the black liquor will be 
considered to be a waste; 

Black liquor that is recycled in some 
other manner could be a waste and 
black liquor that is disposed of is a 
waste. 

2. § 261.4{a}(7}: Spent Sulfuric Acid 
Used to Produce Virgin Sulfuric Acid 
Spent sulfuric acid is frequently used as 
a feedstock in the production of virgin 
sulfuric acid. It is normally reintroduced 
into the original sulfuric acid production 
process where sulfur values are 
recovered and absorbed into existing 
sulfuric acid. 45 FR 14487 n.30. Under the 
proposal. spent sulfuric acid recycled in 
this way was not considered to be a 
solid waste because it was used as an 
ingredient, used in a primary process, 
and was burned In an industrial furnace. 
Sec 46 FR 14483, 14487 n.30, 14488 n.31. 

As discussed earlier (see Section E. 
above), some commenters questioned 
the regulatory status of spent materials 
that are reclaimed and then used as 
feedstocks. We indicated that normally 
the spent material would be considered 
to be a solid waste until it was 
reclaimed. However, we agree that our 
discussion of spent sulfuric acid at 
proposal (in footnote 30) created some 
confusion. 

To eliminate any confusion, we are 
promulgating a specific exclusion stating 
that spent sulfuric acid recycled in this 
way is not a solid waste. As we 
expl3ined at proposal. the spent sulfuric 
acid recycling process more closely 
resembles a manufacturing operation 
than a reclamation process. In addition, 
the operation is well established, and 
accounts for approximately 9% (in 1982) 
of the roughly 33 million tons of sulfuric 
acid produced annually. At least one 
state (California) has indicated by 
statute that spent sulfuric acid returned 
to the sulfuric acid production process is 
not a solid waste. EPA is therefore 
declaring explicitly that spent sulfuric 
acid returned to a sulfuric acid 
production process is not a solid waste. 
The acid is a hazardous waste if 
disposed (assuming it is corrosive or 
exhibits other hazardous waste 
characteristics), and could be a 
hazardous waste if recycled in some 
other manner (such as burning for 
energy recovery). 

J. I 261.2(0: Burden of Proof in 
Enforcement Actions 

EPA proposed that if respondents in 
enforcement actions raised a claim that 
a particular secondary material was not 
a solid waste (or was conditionally 
exempt from regulation) because it was 
recycled in a particular manner then 
they had the burden of proof to show 
that they were Indeed recycling in that 
way. (Proposed§ 261.2(d) and 48 FR 
14492.) We are adopting this provision in 
the final regulation. 

As discussed earlier in Section F, 
RCRA creates a broad remedial scheme 
to ensure that hazardous wasies are 
managed safely from cradle-to-grave. 
The regulatory framework envisaged for 
this problem extends to hazardous 
wastes being recycled. and normally 
includes any hazardous secondary 
material that is being recycled or that is 
accumulated with expectation of 
recycling. 

Certain exceptions to this remedial 
scheme to exist. We think it appropriate, 
and the rule states explicitly, that the 
burden of proof (in the sense of both the 
burden of producing evidence and the 
burden of persuasion) is on the persons 
claiming that their hazardous secondary 
material is not a waste because it is 
within the terms of any of these 
exceptions. This provision, thus, restates 
the legal principle that parties claiming 
the benefits of an exception to a broad 
remedial statutory or regulatory scheme 
have the burden of proof to show that 
they fit the terms of the exception. See, 
e.g. SEC v. Ralston Purina Co., 346 U.S. 
119. 126 (1953) (exception to Securities 
Act registration requirements); U.S. v. 

First City National Bank of Houston, 386 
U.S. 361. 366 (1967) (exception to merger 
provisions of Clayton Act): Arnold v. 
Ben Knowsky, Inc .. 361 U.S. 318. 393 
(1960) (exception to Fair Labor 
Standards Act for retail sales); 
Weyerhauser, Inc. v. Cost/e. 590 F.2d 
1011, 1040 (D.C. Cir. 1978) .(burden of 
proof is on applicant for Agency-created 
fundamentally different factors 
variance). 

Viewed another way, the regulations 
presume that hazardous secondary 
materials stored before recycling are 
hazardous wastes. The person 
accumulating can prove. he wever, that 
the materials are not wastes due to rhe 
manner of recycling (ind:.~.:ing the 
amount of material being r~n:yded). 
These facts are within the npecial 
knowledge of the person at:cumulating 
the material. P.resumptions of this type 
have been upheld consistently when 
they further interpret a remedial 
statutory purpose, guard a&& inst harm to 
public health and safety. and where the 
facts to rebut the Inference are 
particularly within the knowledge of the 
other party. See Beth Israel Hospital v. 
NLRB, 437 U.S. 482, 493, 502 (1978); U.S. 
v. General Motors Corp .. 561 F.2d 923, 
924 (D.C. Cir. 1977) (Leventhal J. 
dissenting in part). 

Furthermore, this type of claim is an 
affirmative defense, for which it is 
appropriate that the person asserting the 
defense have the burden of proof. In 
addition, the facts underlying the 
recycling defense would be peculiarly 
within the knowledge of tlle party 
asserting the defense, a situation as 
noted above where it is appropriate for 
that party to have the burden of proving 
the issue. We thus disagree with those 
commenters claiming that the Agency 
lacked authority, or was ill-advised, to 
allocate a burden of proof in this 
regulation. Indeed, the Agency has 
allocated burdens of proof to 
respondents in other regulations that 
create an affirmative defense or an 
exception to a generally applicable 
principle. See §122.42(n}(4) (permittee 
has burden of proof to establish the 
affirmative defense of upset); I 124.5 
(National Pollutant Discharge 
Elimination System permit applicant has 
burden of persuasion that a permit 
authorizing a discharge of pollutants. 
should be issued). This allocation of the 
burden of proof was affirmed in 
American Petroleum Institute v. EPA. 
661 F.2d 340, 352, 354 (5th Cir. 1981). 

There is no formal recordkeeping 
requirement in the regulation. However, 
persons must keep whatever records or 
other means of substantiating their 
claims that they are not managing a 
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solid waste because of the way the 
material is to be recycled.33 They also 
must show that they are not 
overaccumulatill8 their secondary 
materials. See Section F.3. above. In 
addition, owners or ope.rators of 
facUitie.s claiming tha:t they are engaged 
in recycl ing must show that they have 
the necessary equipment to dp so. 

Part m: Standards for Managing 
Hazardous Wastes That are Recycled 

l An Overview of the Final Regulations 

Section 261.6 of the final regulation 
contains the regulatory requirements for 
hazardous wastes that are recycled. The 
final rule contains many of the 
provisions that were proposed, but also 
eliminates all but one of the proposed 
conditional exemptions. The other major 
change from the proposal is that we are 
adopting standards and procedures for 
certain variances. 

A. Outline of the Final Regulations 

As in the proposal (and as Wider 
current regulations), hazardous wastes 
to be recycled-(;alled "recyclable 
materials" in the regulation-are 
ordinarily subject to regulation under 
Parts 262 and 263 of the regulations 
(when generated and transported) and 
to the storage facility requirements in 
Parts 264 and 265 (when stored before 
recycling). We usually do not regulate 
the recycling process Itself, except when 
the recycling is analogous to land 
disposal or incineration. {See 45 FR 
33092-{}93 (May 19. 1980); see also H.R 
Rep. 98-198, supra, at 46 indicatill8 that 
uses constituting disposal and burning 
for energy recovery are to be regulated.) 
In addition. certain recyclable materials 
and certain types of recycling are 
subject to regulatory standards that are 
not completely identical to those 
contained in Parte 262 through 265 and 
Parts 270 and 124. The regulatory 
standards for these types of recyclill8 
activities are contained in various 
subparts of Part 266. Section 261.6(a)(2) 
serves as a cross reference, listing those 
recyclable materials and recycling 
activities subject to special standards. 
We are adopting Part 266 standards for 
the following recycling activities or 
recyclable materials: · 

.•--1Jses constituting disposal; 
• burning for energy recovery in 

boilers and industrial furnaces and 

,. Absence of documentation not only would 
make it difficult or impossible for 8 reopondenl to 
carry ito burden of proof, but aloe would itself be 
evidence that lhe claimed recyclins io 8 sham. See 
Section II.H.t .c. above · 

using recyclable materials to produce a 
fuel; 

• recyclable material from which 
precious metal are to be recovered; 

• spent lead-acid batteries being 
reclaimed. 
Used oil that is to be recycled will 
eventually be regulated under Part 266 
but presently is exempt from regulation 
during the time it takes to develop 
standards consistent with the 
requirements of the Used Oil Recycling 
Act and the HSWA (see 48 FR 14496). 

We also are exempting pennanently 
two types of recyclable materials­
industrial ethyl alcohol to be reclaimed, 
and used batteries or cells returned to a 
battery manufacturer for regeneration­
from all Subtitle C regulation. These 
exemptions are found in § 261.6(a)(3). 

Scrap metal (that is hazardous) and 
that is to be recycled is also exempt for 
the present time while the Agency 
investigates further whether there is a 
need for regulation and what an 
appropriate regulatory regime might be 
if regulation is necessary. · 

Finally, we have added variances 
from § 261.6 or Part 266 (as well as 
I 261.2) for certain types of recyclable 
materials and recyclill8 activities. These 
variances-to be implemented at the 
Regional or State level-can result in 
increased regulation, or (for materials 
determined not to be solid wastes) no 
regulation. Standards for granting or 
denying variances are fo•md in §§260.31 
and 260.32 {variance from being a solid 
waste), and 260.40 (additional regulation 
of generators or storage facilities). 
Procedures for implementing these 
variances are found in new §§ 260.33 
and 260.41. 

B. Elimination of Conditional 
Exemptions 

EPA proposed that four types of 
reclamation activities be conditionally 
exempt from regulation: (1) A single 
person reclaiming his own hazardous 
wastes; (2) a single person reclaming 
another's hazardous wastes for his own 
use; (3) batch tolling reclamation 
arrangements; and (4) precious metal 
reclamation. With the exception of 
precious metal reclamation, we are not 
adopting these exemptions in the final 
rule. (We are ·also soliciting comment as 
to whether batch tolling reclamation 
procedures should be eligible for a 
variance.) As stated in 'Part I of the 
preamble, we have concluded that there 
is danger of substantial harm from leaks 
and spills if these activities are not 
regulated. We are supported in this 
conclusion by comments of slates, 

hazardous waste management 
organizations, environmental groups, 
and the Congressional Office of 
Technology Assessment. 

We have also concluded that all of the 
Part 264/265 standards should apply to 
those recycling situations that are not 
conditionally exempt. We considered 
whether it was possible to develop 
tailored standards for these facilities, 
leaving out those regulatory standards 
which guard solely against the risk of 
overaccumulation (a risk unlikely to be 
present; see 48 FR 14477) and retaining 
those standards which guard against 
risk of spills or leaks. 

This type of tailoring proved 
impossible. Design and containment 
standards for containers, tanks, and 
piles are necessary to protect against 
leaks and spills, and were indeed 
devised largely to prevent these risks. 
Closure and financial responsibility 
requirements, which do guard against 
overaccumulation, also provide 
protection should leaks or spills occur. 
Thus, facility owners and operators 
must ensure that contamination that has 
occurred during operation of the facility. 
such as by spills or leaks, will be 
controlled, minimized, or elinimaied so 
that post-closure escape of 
contaminants will not occur. See 
§ 264.111, 264.112[a)(3), and 264.114. The 
financial responsibility provisions 
ensure that funds will be available to 
carry out closure responsibilities, 
includill8 those just meniioned. 
Contingency and emergency procedures 
are also needed to respond to short-term 
spills or fires. as are requirements for 
preparedness and prevention. The 
tracking requirements of the manifest 
system are needed if the whole 
regulatory system is to be enforceable 
and implementable (most state 
commenters were emphatic on this 
point; many industry commenters 
likewise favored use of a manifest). 
Transportation standards are chiefly 
designed to protect against risks from 
spills. and to ensure proper tracking, as 
are the Part 262 generator standards. 
We consequently cannot justify tailored 
regulations for these types of operations. 

C. Summary 

Tables 9 and 10 compare the various 
provisions of the current, proposed. and 
final regulations. Table 11 provides a 
flow chart which identifies the various 
requirements for the different recycling 
activities and rna terials. 
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TABLE 9. CoMPARISON OF THE VARIOUS PROVI· 
SIONS BETWEEN THE EXISTING, PROPOSED, 
AND FINAL RULES 

Subjll(;t 

Exemption lor 
racycfod 
hazardous waatn 
exhibiting 1 

Characteristic. 

1261.8 (a) ... EQmlnstod ... Eliminated. 

General regulatooy f 261.8 (b) .. I 261 .6 (c), I 261 .8 (b) 
standards lor (d) and and (c). 
racycled (o). 
hazatdoua westos. 

AedeslgnatJon 01 ....................... §281.8 (8) ... f 261.8 (a). 
racyded 
hazardous wastes. 

Complete -··- .. · .. -······· §261.6 (b) 1261.6 (II) 
exemption lor (VIi), (3). 
certain rll(;ycleble 
materials. 

Conditional 
exemptions lor 
certain rocydable 
materials. 

Flelotence to 
tailored 
manaa""""'t 
stanclarcll lor 
recyclable 
materialt. 

Standarda lor uooe 
constituting 
disposal, 

....................... §261.6 (b) Erornlnated 
~KIY). excopt 

lot 
precloua 
mallll 
recycling 
(Part 
268 
Subpart 
F). 

.................. .. ... §261 .6 (q ... f261 .6 (e) 
(2). 

................ - .. .. § 261.6 (e) .. Part 268 
Subpart 
c. 

TABLE 9. COMPARISON OF THE VARIOUS PROVI· 
SIONS BETWEEN THE EXISTING, PROPOSED, 
AND FINAL RULES-Continued 

StandardS lor 
rEX:ydllble 
materials to be 
bUmed lot energy 
reto¥oty. 

Proposal Flnal rule 

....................... 1261.6 (b) 
(v). 

Part 268 
Subpart 
D. 

Slandarcll lor apont ........ - ..... -.... Pat1 268 Patl 268 
leaiHCid Subpan Subpan 
banories being D. o. 
fll(;lalmed. 

VarliiiCOs ........ __ ..... ....................... ....................... Part 260 
(eland­
erda and 
prOce­
cknS). 

TABLE 10. CoMPARISON OF THE REGULATORY 
REQUIREMENTS BETWEEN THE PROPOSED 
AND THE FINAL RULE FOR THE VARIOUS 
RECYCLING ACTIVrTIES 

Use conatituling 
disposal. 

Rogulale aa land 
dl-l(wast&­
darlved produclll 
placed on the 
land-enot 
defined as IOIId 
wastee). 

RegoABte as land 
dloposal; 
exempt-• 
dsril(ed pmducta 
lor the" .... 
be!ng. 

TABLE 10. CoMPARISON OF THE REGULATORY 
REQUIREMENTS BETWEEN THE PROPOSED 
AND THE FINAL RULE FOR THE VARIOUS 

RECYCLING ACTIVITIEs-Continued 

Activity 

Burning In boilers 
or lndusttlal 
tumacelor 
energy recovery. 

Generator 
10(;1-.gown 
was leo. 

Pereon reclaiming 
10111801K1elee'a 
waateo lor own -· WastCJS raclalmed 
purouant to 
boleti tolling 
ll!lf88menla. 

Wastes roclalmed 
to recovet 
~metal&. 

Spent lead-acid 
baftotiee being 
raclllimed. 

Regulate 
tranoporlation 
and etotage ol 
lletedwaatee 
,,.., hazardouS 

IIUCigN be!Oftl 
burning; bumi"ll 
.... .....,t 
blenders -.Jd 
1110"' 
~atedwllfn 
they store apenl 
morter1all 
8Khlbiti"lll 
haZardous 
wasta 
Characteristic. 

Conditionally 
9<8fl1)l 

Regule18 
lraMpootation 
and IIOrage of 
Bsted waatee 
and lludges 
bel0111 bumtnQ; 
tuning .. .......,l 

Regulate under 
Per1l 262-265. 

...... do ........ ................ Regulate undet 
Per1l 262-265. 

...... do....................... Ragutate under 
Parra 262-265. 

...... do ............. _ ........ ~ 

Regulete when 
ban..y raac:IIM 
the raclaimerw' 
Iii e. 

exempt (Pall 
268, &.qar1 F). 

Regulate when 
battery reatMs 
the reclaimenl' 
lite (Part 268, 
Sullp8ll G). 

BlUING COOE 15ao-5CHII 
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Table tt: Decision Tree Which Identifies the 
various Regulatory Requirements for the Different 
Recycling Activities and Materials 

Hazardous secondary 
Materials/Recyclable 
Materials 

I 
IS recyclable material Yes Material is not 

subject to hazardous 
waste control 

exempt under 40 CFR ---------------------> 
261.4(b) or 261.6(a)(4) 

.Yes Regulated under Is recyclable material 
used in a manner con­
stituting disposal 

-------------------------> Subpart C of 

Is recyclable material 
used as a fuel or used 
to produce a fuel 

I 
~NO 

Part 266 

Yes Regulated under 
------------------------> Subpart D of 

Part 2.66 

Is recyclable material 
accumulated speculatively 

Yes Regulated.under 
---------------------> S§261.6(b)'and (c) 

Is recyclable material 
reclaimed 

BIWNG CODE 1560-50-C 

Yes 
----> 

Are precious 
metals 
reclaimed 

Are spent-lead 
acid batteries 
reclaimed 

Yes Regulated under 
----> Subpart F of 

Part 266 

Yes Regulated under ----> Subpart G of 
Part 266 

[: _____________ , 
Regulate under 
§S261.6(b) and (c) (All other 

reclamation) 
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II. Discussion of Specific Provisions of 
lhe Regulation 

A. Section 261.6(a)(1): Recyclable 
Materials 

To avoid conceivable stigmatization, 
EPA proposed that hazardous wastes 
that are to be recycle·d be called 
"regulated recyclable materials." Most 
comments favored this approach, and 
we are adopting it in the final rule 
choosing the less cumbersome na~e 
"recyclable material." As slated in the 
proposal, however, all Section 7004(b) 
announcements and notices regarding 
permits for facilities managing these 
materials must still refer to hazardous 
waste. See 48 FRat 14493/3. 

B. Section 261.6(a)(2)(i) and Part 266 
Subpart C: Recyclable Materials Used in 
a Manner-Constituting Disposal 

1. The Proposal Rule. EPA proposed 
that hazardous wastes used in a manner 
that constitutes disposal be regulated 
under the Part 264 and 265 regulations 
applicable to land treatment or landfill 
disposal. Storage and transportation 
occurring before the actual recycling 
also were to be fully regulated. See 48 
FR 14496-497. Only materials placed 
directly on the land in an "as-is" 
condition or placed on the land after 
simple mixing were defined as wastes, 
however, and so were subject to these 
requirements. Most commenters 
indicated that the land treatment and 
landfill regulations were inappropriate 
for this type of recycling because those 
regulations contemplate existence of a 
facility whereas use constituting 
disposal recycling activities occur in a 
variety of situation-specific contexts . 
which may be dissimilar. Certain o£ the 
land disposal regulations, they argued­
such as closure or post-closure care or 
liner installation requirements-would 
be very impractical to apply to a 
recycHng situation where a hazardous 
sludge was used as road-base material 
on a stretch of highway. Other facility 
standards, they claimed, such as plant 
security, or preparedness and 
prevention, normally don't apply to this 
kind of recycling. 

2. The Final Rule. The Agency has 
decided to promulgate the regulatory 
scheme essentially as proposed. The 
changes from the proposal, explained In 
3. below, have to do with a clearer 
explanation or what type of chemical 
changes to a waste-derived product 
result in deferral of regulation. Under 
the final rule, hazardous wastes placed 
on the land in the form generated, or 
after simple mixing that doesn't 
significantly alter the waste's chemical 
character, are subject to regulation 
under the Part 264 and 265 permit 

requirements for landfill or land 
treatment facilities. The Agency indeed 
has.indicated as long ago as the 
preamble to the May, 1980 interim status 
standards that these regulations would 
apply to hazardous wastes placed on the 
land, whether or not recycling is a 
purpose of the activity. See 45 FR 3320S--
206 (any benefit, such as providing crop 
nutrients, from placing hazardous 
wastes on the land is incidential, and 
the practice is to be regulated as land 
treatment); see also 48 FR 14484/3 (April 
4, 1984) (direct application of hazardous 
waste to land as fertilizer is land 
treatment, citing the Background 
Document for the July 26, 1982 land 
disposal permitting standards). 

It may be, as commenters state, that 
the Agency ultimately can develop a 
more tailored regulatory system for 
wastes recycled to the land. We are not 
able to do so at the present time. See 
Sections ll.C.t. and 2. of Part II of the 
preamble. Since the Agency is 
Implementing s. statute designed to 
control hazardous wastes placed on the 
land, it is inappropriate to defer . 
regulating this practice any longer. The 
Agency therefore does not intend to 
delay regulating this prs.ctice while a 
different regulatory scheme is developed 
and debated. If wastes are safe to put on' 
the ground, the de listing mechanism 
provides some mes.ns of demonstrating 
that the practice can occur without 
regulation. (See I 260.22 which applies 
to listed wastes; wastes exhibiting a 
characteristic of hazardous waste could 
not be placed on the land without 
complying with applicable Part 264 or 
265 standards.J34 

We note that the HSWA includes a 
prohibition banning use of hazardous 
waste (except wastes exhibiting the 
charact~rlslic of lgnitability) mixed with 
waste o1l, used oil, or other materials for 
dust suppression or for road treatment. 
See RCRA amended Section 3004(1). We 
are adding thi11 prohibition to the 
ha:a:ardous waste regulations in another 
rulemaking codifying provisions of the 
HSWA. 

3. Exemption For Hazardous Waste­
Derived Products. As we indicated in 
Part II of the preamble, we are deferring 
regulation of hazardous waste-derived 

. products that are placed on the land. We 
are deferring action because waste· 
derived products may present less 
p~tential risk than wastes placed 
dtrectly on the land without significant 
chemical change, due to the chemical 

.. Dells lingo do not apply on a 8ile-apeci0c basta, 
howevor. The pelilioner muul demonalrale thai the 
waale will not cause subalanllal hann lo humon 
health and tho environment if left unregulated in 
uny reasonably·occurring monngomenl selling. 

alteration and dilution of toxic 
constituents that can occur in the course 
of the process. Use of hazardous waste­
derived commercial products on the 
land also is more clearly a recycling 
activity than direct waste application ' 6

, 

and this use thus is a better candidate 
for separate regulatory standards. In 
any case, the Agency wishes to obtain 
public comments on this issue in the 
context of a specific proposal. as 

The final rule thus states that 
products that contain hszardous wastes, 
which wastes have undergone a 
chemical reaction so as to become 
inseparable by physical means, are not 
presently subject to RCRA Subtitle C 
regulation when they are used in a 
manner constituting disposal. We think 
the phrase 'have undergone a chemical 
reaction so as to becoma inseparable by 
physical means' expresses our intention 
better than the language used at 
proposal, namely 'without essential 
change to their identity or after simple 
mixing'. The waste-derived products for 
which we are deferring regulation are 
those where the hazardous wastes have 
undergone chemical bonding, so that 
they are chemically transformed. The 
waste-derived products for which we 
are not deferring regulation are those 
where the waste is mixed but not 
chemically reacted. (An exception is for 
commercial hazardous wasle·derived 
fertilizers which would not have to 
undergo chemical bonding to be 
exempt.) The language used in the final 
regulation is drawn from 40 CFR §116.3 
(definition of "mixture") but expresses a 
familiar physical concept. See 
Condensed Chemical Dictionary, 10th 
ed., Van Nostrand Reinhold Co. (1981). 

Examples of hazardous waste-derived 
products in which contained wastes 
have undergone chemical bonding, and 
so are deferred from regulation, are 
waste-derived cement and asphalt. In 
thesP. processes, the constituents 
polymerize and so are essentially 
Inseparable by physical means. 37 They 

10The Agency was not considering waste-derived 
products In iU. 1980 preamble elalemenl quoted 
earlier. 

~~owe nola, however, thai the wastes must 
contribute lo the effectiveness of the waste-derived 
product for the Agency to regnrd the waale as being 
recycl~d. For example, a waste used in a fertilizer 
would have lo contain nutrients or micronulrienls; a 
w89le u;;~d In cement would have to have 
pozzolanlc properties. If a wule does not conlrlbule 
Ia the product, we consider the waste to be 
disposed of. 

37 Technicully, nol every conallluenllnlroduced lo 
cument or u;;p1.:tll becomes chemically bonded to 
the polymer. Same consliluenla become tropped In 
lhe .JIOiymer rather than chemically bound. Because 
cement and asphalt are not viewed as chemical 
mixtures and ore commercial products, the Agency 
Intends lo del"er regula lion of hazardous wastes· 
derived cement and asphalt atlhia lime. 
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are not in solution or otherwise mixed. 
On the other hand, wastes applied to the 
land after drying or dewatering remain 
subject to regulation. Hazardous wastes 
that are mixed with used oil are another 
example of wastes that are mixed, not 
chemically reacted. See 48 FR 14496/1. 
They therefore are subject to regulation 
under the landfill or land treatment 
facility standards if applied to the land. 

The final rule also states that a waste­
derived material must be a commercial 
product before it is exempt from 
regulation under this provision. A 
commercial product is one marketed for 
general use, not just the use of the waste 
genera tor or user. If a genera tor were to 
add a waste to other material so that the 
waste is chemically reacted and then 
were to apply the waste-derived product 
to its own land without also selling the 
product, the land application would 
remain regulated under today's rule 
because it does not involve a 
commercial product. (This answer 
assumes the waste remains hazardous 
after the chemical change.)38 

The Agency recognizes that the 
distinctions between wastes subject to 
regulation when placed on the ,land and 
hazardous waste-derived products for 
which regulation is deferred are not 
ideal. A be iter scheme is the one we 
ultimately envision, where all of these 
wastes are potentially subject to 
regulation and (at least for waste­
derived products) a mean exists for the 
producer or user of the product to 
demonstrate that the product is safe to 
use in a situation-specific context. This 
scheme requires further development 
and proposal before it can be 
implemented. In the interim, we are 
regulating those practices most closely 
resembling land disposal. 

4. Exemption for Commercial 
Hazardous Waste-Derived Fertilizers. 
The Agency indicated at proposal that 

· many waste-derived fertilizers were not 
covered by the proposed rule. 48 FR 
14485/1, Commenters pointed out that 
the mixing involved in producing mixed 
waste-derived fertil izers does not 
ordinarily change the chemical 
character of the wastes contained in the 
product, and asked for further 
clarification of the rule as it applies to 
waste-derived fertilizers. 

We do not intend to regulate 
commercial waste-derived fertilizers at 
this time because we need to study 
further the possible hazards associated 
with their use. We are therefore 
indicating in the final rule that 

"For this reason, stabilized waste that ore 
applied to the land are not covered by thio provision 
because stabilized wastes are not commercial 
products. To the same effect, see 48 FR at 144115/1. 

commercial waste-derived fertilizers are 
not subject to regulation at this time. 
(We also note ·that the normal 
application of such fertilizer does not 
appear to constitute a release under the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act (CERCLA). See CERCLA Section 
101(22)(D) and S.Rep. No. 96-a48, 96th 
Cong. 2d Sess. 48.) By 'commercial 
fertilizers', we mean fertilizers produced 
for the general public's use and not for 
the exclusive use of the generator. When 
a hazardous waste generator applies its 
waste, mixed or not, solely to its own 
land as a fertilizer, we believe that 
disposal is a major purpose of the 
practice, and that the land disposal rules 
should apply. See 45 FR 33205-206. 

5. Regulation of The Transport and 
Storage of Hazardous Waste Before 
Processing of Waste-Derived Products 
To Be Placed On The Land. The final 
rule also regulates immediately all 
transport and storage of these wastes 
before the time they are actually 
processed into waste-derived products 
to be placed on the land. Likewise, if 
wastes are placed on the land in the 
fonn generated or after simple mixing. 
they are subject to regulation when 
stored or transported before being 
placed on the land. For purposes of 
transportation and storage, therefore, 
these wastes are regulated like all other· 
hazardous wastes prior to land disposal. 
The Agency believes that these wastes 
can pose the same hazards when stored 
and transported as other wastes 
awaiting land disposal. and 
consequently that comparable 
regulation is called for. There have 
indeed been a number of damage 
incidents associated with both transport 
and storage of hazardous wastes prior 
to processing to produce waste-derived 
products to be placed on the land, 
confirming that regulation is necessary. 
(See Appendix A. Damage Incidents.) 

6. Example. The following example 
illustrates how these provisions will 
operate: 

• Generator G genera tes a hazardous 
sludge that can be used as an ihgredient 
in fertilizer. G stores the waste in a pile 
for 30 days and then ships i t by truck to 
a fertilizer-producting plant (F), who 
stores it in a pile and later blends it with 
other materials and sells the resulting 
product as a commercial fertilizer. The 
fertilizer eventually is sold and applied 
to the land. 

G is a generator subject to Part 262 
standards, and its storage pile requires a 
Part 264 permit or must meet interim 
status standards (waste piles are not 
covered by the 90-day accumulation 
exception in § 262.34). The transporter 

must comply with Part 263. F, the 
fertilizer producer, must obtain a storage 
permit for its waste pile or comply with 
interim status requirements. The waste­
derived fertilizer is not presently subject 
to regulation because it is sold as a 
commercial product. 

C. Section 261.6(a)(2)(ii) and Part266 
Subpart D: Recyclable Materials Burned 
for Energy Recovery in Boilers and 
Industrial Furnaces 

We already described (in Section II. 
D. of Part II ofthis preamble) that for the 
time being, the Agency is leaving in 
place the regulatory system contained. in 
existing § 261.6. We summarize these 
existing requirements here: 

• Generators sending listed 
hazardous wastes (i.e. wastes listed in 
§ § 262.31 or 261.32 or blended mixtures 
containing these wastes), or hazardous 
sludges to fuel processors or burners are 
subject to Part 262. Generators who 
store these same wastes before burning 
for energy recovery must comply with 
the Part 264 or Part 265 storage 
standards or with § 262.34. Generators 
storing non-sludge characteristic wastes 
before burning them for energy recovery 
are exempt from regulation. 

• Transporters taking listed 
hazardous wastes and hazardous 
sludges, or blended mixtures containing 
these wastes, to fuel processors or 
burners are subject to Part 263. 
Transporters taking unlisted, non-sludge 
hazardous wastes directly from 
Renerators to fuel processors or to 
burners, or taking hazardous waste­
derived fuels (i.e. fuels which contain 
hazardous waste) from fuel processors 
to burners, are not subject to regulation 
(when they transport such wastesJ. 

• Hazardous waste fuel processors 
are subject to full regulation under Part 
264/Part 265 when they store listed 
wastes and hazardous sludges 
(including mixtures containing these 
wastes before processing. The fuel they 
produce is not subject to regulation. 

• Hazardous waste fuel burners are 
subject to storage requirements when 
they store listed wastes and hazardous 
sludges, but not when they store non­
sludge unlisted wastes or hazardous 
waste-derived fuels received from fuel 
processors who didn't generate the 
waste. 

• Burning of hazardous wastes for 
legitimate energy recovery in boilers or 
in industrial furnaces is not presently 
subject to regulation. 

These rules are temporary only. Our 
forthcoming proposed rule on burning 
hazardous waste and contaminated 
used oil sets forth our contemplated 
regulatory regime. 
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We also pate that the HSWA contains 
two provisions relevant to this · 
discussion. The first prohibits cement 
kilns located in cities ~ith populations 
greater than 500,000 from burning 
hazardous waste fuel unless the kiln 
complies with requirements applicable 
to hazardous waste incinerators. See 
RCRA amended Section 3004(q)(C)(2)(i). 
Since the prohibition is imposed by 
statute. it applies to all hazardous waste 
fuels, not just hazardous waste Fuels 
containing listed wastes and sludges. 

The second statutory requirement 
involves labelling of hazardous waste 
fuels. The new amendments provide that 
any person who produces, distributes, or 
markets· a hazardous waste fuel must 
include a warning label in the invoice or 
bill of sale stating that the fuel contains 
a hazardous waste and listing all 
hazardous wastes contained therein. 
See RCRA amended Section 3004{r)(1). 
This requirement again applies to all 
hazardous waste fuels, and so applies to 
fuels containing characteristic spent 
materials and by-products, as well as 
listed wastes and sludges. Certain 
hazardous waste fuels are exempt from 
this warning label requirement, 
however. These are petroleum coke 
containing hazardous waste ingredients 
(unless the coke exhibits a hazardous 
waste characteristic), and fuels from 
petroleum refining containing oil-bearing 
hazardous wastes indigenous to refining 
(amended Sections 3004(q)(2J(A) and 
3004(r) (2) and (3)), respectively. 

These requirements are being added 
to the hazardous waste regulations by 
another rulemaking proceeding which 
codifies portions of the HSWA. 

D. Section 261.6(a)(2)(iii) and Part 266 
Subpa~l E: Recycled Used Oil 

This provision is reserved for the 
regulations implementing the Used Oil 
Recycling Act (UORA) (Section 3014 of 
RCRA). This provision requires EPA to 
conduct an analysis and evaluate the 
effect of regulation on used oil recycling. 
EPA presently is conducting studies and 
developing regulations that satisfy the 
requirements of the UORA. We will 
soon propose the first of these 
regulations dealing with contaminated 
used oil burned for energy recovery, and 
will be proposing additional regulations 
in the future. 

E. Section 261.6(a)(2)(iv) and Part266 
Subpart F: Precious ~eta! Reclamation 

1. Retention of The Partial Exemption. 
Although EPA has concluded that most 
of the proposed conditional exemptions 
are unwarranted, we continue to believe 
that the exemption for precious metal­
containing wastes being reclaimed for 
their precious metal content remains 

justified because of the high value of the 
metals being reclaimed. We noted in the 
first part of this preamble that a 
Llecision on how carefully wastes are 
stored before reclamation turns largely 
on a weighing of how valuable the 
wastes are and the cost of buying virgin 
products to replace reclaimed materials. 
The·precious metals being reclaimed 
from these wastes are at the high end of 
the value continuum. ranging from 
values of approximately $9.00 per troy 
ounce [silver) to $600.00 per troy ounce 
[iridium and rhodinm). 

An examination of how these wastes 
are m<maged confinns.that they are 
accorded special care due to their value. 
Management of these material& . 
ordinarily is characterized by very 
careful handling from ·point of 
generation to point of recovery. Wastes 
contaiuing these metals ore at least 
placed in containers, and are sometimes 

. neutra'lized, dried and shipped-with 
armed 'guards-in pouches to the' 
reclaimer. Reclaimers and generators 
often enter into batch tolling 
agreements, requiring reclaimers to 
return the theoretically reclaimable 
amount of metal to the generator. For 
this puC'(lose; wastes are typically 
assayel:l by both the generator and the 
reclaimer for pre.cions metal content, 
and precautions fP'I! taken by the 
reclaimer to avoid loss. Wastes are 
containerized before reclamation; the 
Agency is not aware that open piles or 
impoundments are used for storage. 
Accumulation time by reclaimers also 
tends to be short [less than one month). 
because reclaimers often are required to 
return the reclaimed metal (or cash) to 
the generator within that time. 38 

The Agency thus believes that the 
value of the contained metals, 
corrobqrated by the usual management 
practices for these wastes, supports the 
partial exemption. At the same time, the · 
Agency does not believe a complete 
exemption is warranted. As pointed out 
in the proposal, individual precious 
metal operations have caused 
environmental harm, and some of the 
wastes 'being reclaimed-such as spent 
cyanide solution9-9.re very hazardous. 
In this regard. we note that some 
precious metal reclaimers themselves 
su!}ported a partial, rather than total 
exemption. (See, e.g., Comments of 
Engle hard Industries Division, July 30, 
1983.) 

The 'rule consequently stales that 
wastes to be recycled are exempt from 
all but the following requirements: 

11 A memorandum to the record From the Agency' a 
Efnuent Gl.lidelinea Division documents these 
etalements. 

[a) Notification requirements under 
·Section 3010 

(b) Manifest requirements · 
[c) Requirements precluding 

overaccumulation; and 
. (d) Recordkeeping requirements to 

document that wastes are not being 
overaccumulated. 

Manifest requirements are necessary 
to create a paper trail to track wastes 

. from the generator to the reclaimer. To 
enforce the requirement against 
overaccumulation, we are requiring 
generators, reclaimers, and intermediary 
facilities accumulating the wastes to 
keep records showing the volume of 
wastes on-hand at the beginning of the 
calendar year, the amount of waste 
generated or received during the one­
year period, and the amount of waste 
remaining at the end of the period. 

We are inaking this portion of the rule 
effective immediately because the 
regulated community does not need time 
to come into compliance. RCRA 
amended Section 3010. 

2. Definition of Precious Metal, As 
used in the final regulation, precious 
metal reclamation includes reclamation 
operations recovering gold, silver, 
platinum, palladium, the platinum group 
metals (iridium, osmium, rhodium, 
ruthenium) or any combination of these. 
This is essentially the deflnJtion used in 
the proposal (the proposal oQlitted the 
metal osmium}, and is the same 
definition used by the Agency in 
developing effluent li.mitation guidelines 
for the precious metal reclamation 
subcategory (40 CFR Part 421). The only 
comments disagreeing with this 
definition suggested (without 
explanation) that beryllium. germanium, 
gallium, and indium also be included. 
These metals are not ordinarily 
classified as precious. and eommodity . 
prices for these metals ordinarily are 
much lower than for the· precious metals 
[in some cases, several hundred times 
less). The Agency also has little 
information on the handling practices 
for wastes containJng these materials or 
whether these wastes would be 
hazardous. We therefore are not 
expanding the list of precious metals at 
this time. 

3. Distinguishing Sham Operations. 
We also note that sham recovery 
operations merely claiming to be 
engaged in precious metal reclamation 
are not exempt under this provision. 
Sham operations not onl,y include those 
where no precious metals are present. 
but those where precious metals are 
present only in trace amounts, or in 
amounts too low to be economically 
recoverable. The regulations 
consequently state thAt the reclamation 
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facility must be recovering economically 
significant amounts of precious metals 
from each waste for the waste to be 
conditionally exempt. For example, 
wastes from which small amounts of 
silver are recovered by a facility not 
ordinarily engaged in precious metal 
reclamation would not be exempt from 
regulation. Other factors indicating 
sham precious metal recycling are lack 
of strict accounting by either the 
generator or reclaimer of wastes to be 
reclaimed, storage (such as in open piles 
or impoundments) by either the 
generator or reclaimer not designed to 
protect wastes from release, payment to 
a reclaimer to accept wastes, or absence 
of efficient recovery equipment at the 
reclaimer'a site. Generators or 
recl aimers engaged in this type of sha m 
recycl ing without complying with RCRA 
regulations are of course managing 
haza rdous wastes without complying 
with applicable regula tory standards. 

4. Status of Wastes From Precious 
Metal Reclamation When Hazardous 
Wastes Are Reclaimed. Several 
commentere questioned the sta tement in 
the preamble that wastes from precious 
metal reclamation are pres~mp t i vely 
hazardous if the materia l being 
reclaimed is a hazardous waste. This 
statement does no more than recite 
existing regulations (see § 261.3(c)(2)), 
and is justified factually here because 
the hazardous portions of the wastes are 
not recovered but remain in the process 
residue. (Efnuent sampling data shows 
high toxic metal and cyanide 
concentrations in wastewater from 
precious metal reclamation operations 
reclaiming electropla ting sludges and 
rela ted wastes.) Commenters presented 
no data disputing th.ese conclusions. In 
addition. individual precious metal 
waste generators and reclaimers have 
the option of deli sting the wastes from 
the reclamation process if they believe 
they are not hazardous. 

F. Section 261.B(a)[2)(v) and Part 266 
Subpart G: Spent Lead-Acid Batteries 
Being Reclaimed 

• 'EPA proposed tha t spent lead-acid 
ba lleries be regulated when stored by 
the persons reclaiming them, e ither a 
ba ttery cracker or a secondary lead 
smelter. These spent batteries would not 
be regulated, however, when handled by 
persons other than reclaimers, such as 
retailers, wholesalers or local service 
stations, or during transportation. Spent 
batteries stored at intermediate 
collection centers also would not be 
regulated. See 46 FR 14498-499. 

Many commenters supported these 
regulations, including significant 
segments of the lead recycling industry. 
Other commenters disagreed that the 

risks presented by storage of spent lead­
acid batteries warrant regulation. Still 
other commenters, including most of the 
commenters from the lead recycling 
industry. stated that battery storage by 
independent collection centers 
presented greater risks than storage by 
reclaimers. They stated that collection 
centers tended to store batteries for a 
longer time than reclaimers, and 
sometimes in larger amounts, and 
provided examples of improper handling 
by collection centers. There was 
consensus, however, that initial 
collectors and transporters did not 
require regulation. 

We have decided to adopt the 
proposed regulation without significant 
change. Acid spillage from uncracked 
batteries can cause significant harm. 
and storers have no (or minimal) 
incentive to store spent batteries 
without acid spillage. We are impressed 
that even some lead recycling industry 
members accept the need for regulation 
of spent battery storage. We also note 
that many states regulate various 
aspects of spent ba ttery recycllng 
(including, in many cases, storage by 
battery recloimers), ' 0 confirming a need 
for regula tion. Damage cases cited in the 
April 4 preamble provide further 
corroboration. 

The Agency is continuing to 
investigate whether regulation of 
intermediate collection sites is 
appropriate. 'I:hese battery collection 
sites are managed, for the most par t, by 
the same persons who opera te scrap 
metal collection sites . and scrap metal 
and spent ba tteries are usually 
accumulated by these persons at the 
same sites. We therefore will address 
this issue as part of our study of 
hazardous scrap metal storage. 

G. Recyclable Materials Exempt from 
Regulation 

1. Section 261.6{a](3){1}: Reclaimed 
Industrial Ethyl Alcohol. Industrial ethyl 
alcohol can become contaminated 
during use, and may then be returned to 
a distillery for redistillation. Spent 
industrial alchol exhibits the 
characteristic of ignitability. 

EPA has decided to exempt industrial 
ethyl alchol that is reclaimed from any 
RCRA regulation because the entire 
reclamation operation already is 
regulated by the Bureau of Alcohol. 
Tobacco and Firearms from point of 
spent ethyl alcohol generation to point 

"'The States of Pennsylvania, South Carolina . 
Texas, Missouri, New York. Colifornio, Oklahoma. 
Orego·n and Indiana regulate various aepects of 
spent battery recycling. See Comments of Genera l 
Battery Corporation to Proposed Effluent 
Limitations and Standards for Nonferrous Metols 
Manufacturing. Ausuett5, 1983. 

of redistillation. These regulations 
require operating permits for individual 
industrial ethyl alcohol distilleries and 
users. These permits must address 
(amon~ other things) ethyl alcohol 
storage (including storage of spent ethyl 
alcohol), plant security, and 
recordkeeping. See 27 CFR 19.156. 
19.159. 19.166, and 19.271-19.281 
(requirements for distillers) and 
§ § 211.41-211.50, and 211.91-211.96 
(requirements for users). Tracking from 
the generator to the distiller likewise is 
controlled. ld. § § 211.217.-211.219. There 
is also incentive to avoid loss of alcohol 
because there is tax liability of $10.50 
per gallon of spent ethyl alcohol. and 
this tax is imposed, and ordinarily not 
remitted, in the event of loss. ld., 
§ § 19.561-19.563. In light of this 
comprehensive cradle-to-grave existing 
regulatory system, further RCRA 
regulation would be redundant. 

2. Section 261.6{a](3}(ii]: Used 
Batteries Returned to a Battery 
Manufacturer for Regeneration. This 
exemption is identical to the one 
proposed. See 48 FR 14496/2. (In 
response .to comment. we. also note that 
returning an unused battery for 
regeneration would not involve waste 
management. because the battery would 
be a commercial product being recycled. 
See § 261.33.) In essence, the practice 
involves returning a commercial product 
for regeneration, an activity not 
ordinarily regulated. All comme11ts on 
this issue supported the proposal. (We 
note. in response to a comment, that 
used battery cells returned to a· 
manufacturer for regeneration also are 
covered by this exemption.) 

3. § 261.6{a)(3}{iii]: Used Oil 
Exhibiting a Charocteristic of 
Hazardous Waste. This temporary 
exemption was discussed in Section JJ.E. 
above. 

4. § 2616.{a)(3)(iv]: Scrap Metal. The 
Agency has determined not to regulate 
(for the time being) hazardous scrap 
metal that is being reclaimed. This is an 
interim measure. We are continuing to 
study which types of scrap metal may 
be hazardous. 41 We also are continuing 
to study the modes of scrap 
management by collection centers and 
by end reclaimers, and are also studying 
marketing arrangements in the industry. 
Other on-going work deals with the 
impacts (both environmental and 
economic) of possible regulation, the 
feasibility of enforcement if regulation 
should be necessary, and whether 

"Prdiminary resu\te of Agency studies indicate 
that most scrap metal is no! hazardous, althoush 
some types exhibit EP toxicity. 
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tailored regula~ior1s c:m or sht::.:ld l;c 
developed for hazardous scrDp m::t<>!. 

The Agency exper.ts to rle~~rmim~ 
from this investigatic:1 which t:T;Jell of 
scrap metal are hazardc:.!', w':ethr the 
regulation of transp01tab.:::1 a~cd f!t,rage 
is necessary, and what en ar.IJmpri&:~e 
regulatory l'egin~e r.:~lght be for t.ic:-.i.3 
types of scrap metal thet are hazard;Ju~. 
Since we do not yet have answer~ to 
these questions, we are deferring 
regulation. 

We are not deferring regulation of 
non-scrap metal-bearing hazardous 
wastes that are reclaimed. The Agency 
already has made a determination that 
these wastes are hazardous, that 
regulation is necessary to protect human 
health and the environment, and what 
appropriate regulatort standards Ehould 
be. Thus, such metu:-tearing wastes aa 
spent batteries. spent mercury, and 
spent acids and caustics &12 subject to 
§ 261.6 (or Part 266) regulatory 
standards under today's rule. 

H. Section 261.6(b) E.-:d (c:): 
Requirements for Generators, 
Transporters, and Storage Facilities 

1. The Generally Applicable 

SJ~,:Jdr;.·:!.~. Tb::s:~ prm··~l~ns state that 
perscns gt:t:enti:Jg, tmnspotting, or 
storing rccyclabk ma•ciial~. who are 
not explicitly addre!lsed in § 261.6l!l), 
are su.bjcct to all of tb' a;plicab!e 
requirement~ of PEi!·!:~ !!02, 263, 21H and 
265 cf the r~Jg:Ja!!.:;~s. as we!! a!l to 
applica~;c perm;t reqiJrement!l. Thus, 
hazardous wastes that are to be 
reclaimed ill'e r.cverer:! by L':!cse 
provision11. HG2£G'dous wastes that are 
acr.umula!ed speculatively also are 
covered. 41 As noted, these provisions 

•• Ao we n~led in Llo.e Aj'ri14 preamble, persona 
who o\·erao=ul~te wa•le!l e:e Bl•bjectlo 
regulation as storage fedlities when a yPar nlapses 
withoutsulficienttumover of material. (However, 
as noted in the rule, lind in Section IJ.P.S.b. of Part 2 
of lhe prea..ublc, rnM!eri~l• ll:•t are stored lq o unit 
covered by I ~l.4(c) ar!l nol covered by tho 
overaccumulollon provlolons.) These pereons hove a 
afx.month period to come Into complioncc with 
applicuble storage nquircmente or to ship all 
occumulatcd hnzardous wnotes to a Sublitlu C 
facility. 48 rn t4499/2-~. J'CISC!16 accumulating 
huzardoue wa.; !eo spaculatlvely are subject to 
immediate regulation as genera ton (If they generate 
the wastes) or as storage facilities (if they store 
anoler pen:.'Tl'H wast~a. il they store their own 
was!I!S in plies or in iiT!poundn,ents, Ill' if they a tore 
their OWil waetesln lanka and cont&lners for longer 
than 90 days or for less than 00 days without 
complying with the provioion5 or I 202.34]. 

will apply to most of the activities that 
would have been conditknally exempt 
under th~ proposal, as well as to 
situalioc~s (su!:h as reclamation by an 
indeJ::enclc:'l t re::laimer se :J ing reclaimed 
prod\H::ts to the general public) that we 
already pr;:;pused to regulate fully. 

The fc!lowing chart compares the 
extent of coverage under the May 19, 
1960 regulations (40 CFR 261.6(b)) with 
today's final regulation for those 
recyclable materials not regulated under 
the special standards In Part 266-
namely recyclable materials being 
reclaimed or accumulated speculatively. 
For wastes being reclaimed, the 
princ:pal extension of regulation iB to 
spent materials exhibiting a 
characteristic of hazardous waste. 
Sludges that are not listed as hazardous 
wastes, however, are no longer 
regulated ":hen reclaimed. In addition, 
unlisted by-products and spent -
materials are now subject to regulation 
when accumulated speculatively (i.e. 
without sufficient amounts being shown 
to be recycled). Commercial chemical 
products listed in 40 CFR § 261.33 are 
not subject to regulation when recycled 
in any of these ways. 
IIILLJNO CODE ISGG-50-11 
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TABLE 12: Comparison of Regulation Under May 19, 1980 Regulations 
and Under Amended 5261.6 for Recyclable Mat~rials Not 
Subject to Regulation Under Part 266 Standards 

Reclamation 
May 19 Final Ru l e 

Spent Materials yes 
Lis ted in 
§§261.31 or 261.32 

Spent Materials no 
Exhibiting a 
Characteristic of 
Hazardous Waste 

Sludges Listed in yes 
§§261.31 or 261.32 

Sludges Exhibiting yes 
a Characteristic 
of Hazardous Waste 

By-products Listed yes 
in SS261.3lor 
261.32 

By-products Exhibi- no 
ting a Character­
istic of Hazardous 
Waste 

Scrap metal 

Commercial Chemi­
cal Products 
Listed- in 5261.33 

no 

no 

yes 

yes 

yes 

no 

yes 

no 

no 

no 

Acumulation Without 
Sufficicent Amounts 

· · Being Recycled 
May 19 Final Rule 

yes yes 

no yes 

yes yes 

yes yes 

yes yes 

no yes 

no no 

no no 

Yes - Subject to regulation under Parts 262-265 

No - Not subject to regulation 
IIILUNG CODE 1510-SG-C 
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Accumulation 
Without A Known 

Recycling Market 
Ma~ 19 Final Rule 

yes yes 

yes yes 

yes yes 

yes yes 

yes yes 

yes yes 

yes yes 

no no 
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2. Conforming Amendments to 
§§ 261.5, 264.1, and 285.1. EPA proposed 
that hazardous wastes that are exempt 
from regulation when they are to be 
recycled are not included In lne small 
quantity generator calculation. 48 FR at 
14493 n. 38. This proposal was a 
conforming amendment to existing 
§ 265.1[c), which already embodies this 
principle. We are promulgating this 
amendment in final form to'day. Since 
there are fewer condittonal exemptions 
than at proposal. however, fewer 
recycled hazardous wastes will be 
excluded from the small quantity 
generator calculation. As at proposal, 
spent lead-acid batteries that are to be 
reclaimed are excluded from the small 
quantity generator calculation because 
they are not subject to regulation in the 
hands of the generator." 

The amendments to § § 264.1 and 265.1 
also are conforming. They indicate that 
these sections do not apply to activities 
that are conditiona!Jy exempt or 
excluded from regulation, or that are 
regulated under a Parl266 standard. 
[The Part 266 standard may, of course, 
make reference to a Part 264 or 265 
standard.) 

3. Revision of§ 260.10: Definilion of 
"Designated Facility•: In response to 
comment, the Agency also is adopting a 
rule relating to manifesting of hazardous 
wastes to recycling facilities that 
introduce the wastes directly into the 
recycling process without prior storage. 
These recycling facilities arc not 
required to obtain storage permits under 
the May 19, 1980 rules [§ 261.6(b); see 
also 48 FR at 14498/2 to the same effect), 
nor under the rules adopted today. This 
is because the Agency does not regulate 
the actual process of recycling, but only 
generation, transportation, and storage 
occurring before actual recycling. 45 FR 
33093/1 [May 19, 1980). However, 
generators sending hazardous wastes to 
these facilities, and transporters 
carrying these wastes, are required to 
deliver the wastes to "designated 
facilities" and to include the name, 
address, and EPA identification number 
of these facili ties on the accompanying 
manifest. A "designated facility" is 
defined as a facility with a Part 264 
permit or operating pursuant to interim 
status ( § 260.10). 

These rules consequently are in 
conflict because recycling facilities that 
do not store are not "designated 
facilities" (they do not have permits or 
interim status), and, under R literal 
reading of the prese~t rules, are unable 

,. Precious metal wastes are to be included when 
msking the amsll quantity generator calculation 
because these wastes are subject to regulation In 
the honda or the generator. 

to receive wastes for recycling. This 
obviously was not thP. Agency's 
intention. Accordingly, the Agency is 
amending the definition of designated 
facility so that recycling facilities that 
do not store before recycling can receive 
hazardous wastes. 

The amendment states that facilities 
regulated under § 261.6(c)(2) of the 
regulations are also to be considered 
designated facilities. Section 261.6(c)(2), 
in tum, states that recycling facilities 
that do not store are required to notify 
the Agency under Section 3010 
(obtaining an Identification number in 
the process), and to comply with 
manifest requirements under I§ 265.71, 
265.72, and 265.76. 

The Agency stresses that this 
amendment is an interim one and is 
designed to solve the immediate conflict 
between different regulations. We are 
not making a final decision that these 
facilities require only minimal 
regulation . .In fact, we are considering 
whether these facilities should be 
subject to additional requirements to be 
implemented through individual permits. 

We also stress that very few facilities 
recycle wastes without first storing 
them. In this regard, we note that tanks 
or containers in which some Incidental 
settling occurs but which are used 
primarily for storage are subject to 
regulation under the storage facility 
permit standards. 44fhis is in keeping 
with the policy of the current regulation 
that only the actual process of recycling 
Is to be left unregulated. Examples of 
recycling processes that occur without 
prior storage are where spent batteries 
are introduced directly to a battery 
shredding machine without prior 
storage, or when spent solvents are 
placed in a distillation unit without prior 
storage. 

I. Variances 
EPA is adopting several variance 

provisions in the final rule. One of these 
provisions results in increased 
regulation (and so is a variance from 
otherwise applicable standards or 
exemptions), while the others result in a 
determination that materials recycled in 
cet'tain ways are not solid wastes. These 
provisions are described below. 

1. Case-by-Case Regulation. a. The 
Substantive Standard. EPA proposed 
that various recycling activities 
conditionally exempt from regulation be 

.. For purpose& of this point. piles and 
Impoundments are rarely considered to be an 
Integral part of the hazardoua waste recycling 
process because wastes are not secure from loss, 
and because recovery from them (if any) i1 
Inefficient. Piles and impoundments at non·a)(empl 
hazardous waste recycling facilities consequently 
are subject to regulnlion. · 

subject to case-by-case regulation if 
they accumulated, stored, or burned 
hazardous wastes in a manner 
insufficient to protect human health and 
the environment, to be determined 
based on criteria enumerated in the rule. 
Proposed § 261.6(g), 48 FR 14510. We 
believed this provision necessary in 
order to regulate individual unsafe 
operations, while maintaining an 
otherwise appropriate exemption. 

Many comments supported this 
provision, but other commenters 
objected. They complained that the 
Agency was giving with one hand but 
taking back with the other, that the 
provision vested too much discretion in 
the Regional (or authorized State) 
Administrator because decision-making 
standards were too broad, and that this 
type of provision deprived facilities of 
needed c~rtainty. [Many of these same 
commenters argued that the Agency 
should vest Regional Administrators 
with authority to grant individual 
variance{!. based upon standards far 
broader than In the case-by-case 
regulatory provision.) 

The Agency has determined to adopt 
most of the provision as proposed, 
except that we are not promulgating a 
case-by-case provision for boilers and 
industrial furnaces burning hazardous 
waste for energy recovery. We note that 
the provision has less significance than 
at proposal, because it applies only to 
wastes utilized for precious metal 
reclamation. Applicability at proposal 
was to other types of conditionally 
exempt operations, which now will be 
fully regulated. We believe this type of 
provision remains needed in spite of its 
reduced applicability, to guard against 
mishandling of precious metal­
containing waste. Indeed, we know that 
damage incidents have occurred at these 
facilities. The case-by-case regulatory 
provision also allows the Agency to 
control individual facilities without fully 
regulating the entire class. 

The Agency also does not accept the 
argument that the regulatory standard is 
too broad. Regional officials must fmd 
that the wastes are not being contained, 
or that incompatible wastes are being 
stored together. Relevant factors are the 
type and quantity of waste accumulated, 
the mode and length of accumulation, 
and the type of hazard posed by the site. 
The Agency not only believes that these 
standards are sufficiently clear, but 
notes they are modelled on long­
standing provisions in the Agency's 
National Pollutant Discharge 
Elimination System permit regulations 
providing authority for regional officials 
to require case-by-case regulation of 
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facilities holding general permits. (See 
48 FR 14494 n.40.) 

We have a number of reasons for not 
promulgating the case-by-case provision 
for boilers and ind•tstrial furnaces. Most 
important, the Agency already is well on 
the way to establishing standards for 
these facilities. We will propose to ban 
burning of hazardous wastes in non­
industrial boilers, and shortly will 
propose permitting standards for 
remaining boilers and industrial 
furnaces . These standards should either 
be ~:ffective, or be close to being 
effective, by the time an enforcement 
action could be brought, decided, and a 
permit issued under the case-by-case 
provision. Furthermore, the Statement of 
Enforcement Policy (see Section li.D.2.8. 
of Part 2 of the preamble) remains in 
force and serves as a partial safeguard 
against abusive situations until the 
permit standards become effective. In 
light of these considerations, it does not 
seem worth the resources necessary to 
implement the case-by-case provision 
for boilers and industrial furnaces. 

One commenter argued that the 
Regional Administrator must show an 
"imminent threat to human health and 
the environment" before case -by-case 
regulation could be invoked. We 
disagree. This standard, similar to that 
in Section 7003 of RCRA. may be more 
stringent than required for issuing a 
RCRA permit (see Section 3004). Since 
the case-by-case provision amounts to a 
determination that an individual facility 
requires a RCRA permit (or must comply 
with Part 262 accumulation standards), 
the suggested standard is inappropriate. 

As a matter of organization, we are 
codifying the substantive standl\rds for 
case-by-case regulation in I 260.40. 
These standards are thus grouped with 
other provisions that are indh•idual in 
application and effect, such as delistings 
and variances. Procedures for case-by· 
case proceedings are found in new 
§ 260.41. 

b. Procedures for Case-by-Case 
Determinations. We are adopting the 
procedures that we proposed. Upon 
deciding that precious metal-containing 
waste at a particular location should be 
regulated, the Regional Admininstrator 
(or authorized state) will issue a notice 
to the person storing the waste stating 
why the waste is considered to be 
improperly contained (for instance, 
because contaminated runoff from a pile 
of the waste is seeping into soil, surface 
water or ground water). If the pert~on is 
accumulating the material on-site for 
less than 90 days and the material is 
being held in tanks or containers, the 
notice will require compliance with the 
provisions of Subparts A. C, D, and E of 
Part 262. (These generators already are 

required to comply with subpart B (the 
manifest requirements) of Part 262. See 
§ 266.70(b)(2).) The notice becomes final 
within 30 days, unless the person 
accumulating requests a hearing, ill 
which case a public [non·evidentiary 
legislative) hearing will be held. EPA 
will provide notice of the hearing to the 
public, and allow public participation at 
the hearing. The Regional Administrator 
will issue a final order after the hearing 
stating whether or not compliance with 
Part 262, Subpart A, C. D. and E is 
required. The order becomes effective 30 
days after service of notice of the 
decision unless a later date is specified 
or unless review the Administrator is 
requested. The order may be appealed 
to the Administrator by any person who 
participated in the public hearing. The 
Administrator may then choose to grant 
or deny the appeal. Final Agency action 
occurs when a final order is issued and 
Agency review procedures are 
exhausted. (Cf. § 124.19 where 
analogous p:ocedures are used for 
appeals from RCRA permits.) Judicial 
review, in our view, should be In a Court 
of Appeals since the Agency's decision 
and implementing procedures are ' 
analogous to those used in Issuing a 
permit. (See RCRA Section 7006(b), 
indicating that review of RCRA permit 
issuance decisions are in a Court of 
Appeals.) 

If the person is storing the material for 
longer than 90 days, storing in a -pile or 
impoundment, or storing off-site, the 
notice will require him to apply for a 
storage permit within 60 days to six 
months of being notified, the precise 
date for applying to be specified by the 
Region or authorized state. 45 Permit 
applicants normally have six months to 
submit a Part B permit application. (See 
40 CFR 270.10(e)(4).) We are providing 
the authority to request a shorter time 
period because facilities subject to this 
provision ordinarily will be causing 
actual h11rm or have the potential to 
cause immediate harm. The person can 
challenge the determination that he is 
storing a hazardous waste through the 
permitting process, either in the public 
hearing, or in comments filed on the 
draft permit, or on the notice of intent to 
deny the permit. The fact sheet 
accompanying the permit would specify 
the reasons for the Agency's 
determination. (As noted in the 
proposal, these procedures are identical 
to those in 40 CFR 124.52 (case-by-case 
permitting of facilities otherwise subject 

"EPA proposed that persona submit permit 
applications within 60 days of being notified. We 
are giving the Region or alate the option or 
specifying up to six montba to aubmlt applicaliona 
to allow room for procedural nexibillty. 

to general permit standards under the 
Clean Water Act).) . 

Se\·eral commenters urged that a 
separate hearing be afforded before 
requiring the facility to submit a storage 
permit application. We think the 
procedures we have chosen strike a 
proper balance between public and 
private interests. The Agency's interest 
in having a single proceeding is strong. 
EPA will invoke this provision when a 
facility is storing wastes in a manner 
that is insufficient to protect human 
health and the environment. There may 
be actual (and certainly threatened) 
release of hazardous wastes. It will be 
important, in such situations, that the 
facility manage the wastes in 
compliance with Part 264 standards as 
soon as possible. Substantial delay 
could result in increased harm or 
increased risk of harm. A stlparate 
initial proceeding (potentially fo!l:Jwed 
by judicial review] to deterl!!ine whether 
the facility should be required to obtain 
a permit could well result in lengthy 
delay, substantially prejudicing the 
public interest. 

Furthermore, the facility will be 
engaging in conduct-storage of 
hazardous waste-that by statute 
normally requires a permit. They 
probably will be engaging in conduct 
which is an abuse of the regulatory 
exemption for precious metal-containing 
wastes. The government's interest again 
is strong that the abuse cease, and that 
the normally-mandated statutory 
scheme-issuance of a permit-be 
implemented without delay. 

Finally, the government has an 
administrative interest in avoiding 
successive proceedings. As we noted in 
adopting § 124.52, "(t)o allow (a 
separate hearing before requiring a 
permit application) would produce long 
delays and a potential for two 
consecutive hearings on closely related 
issues." 48 FR 32879 (June 7, 1979). 

A facility's·interest in having a 
separate hearing is its ability to 
challenge the determination that a 
storage permit is required before being 
required to submit a permit application. 
We think the facility 's interest in 
avoiding this cost •& is outweighed by the 
public interests outlined above. 
Moreover, EPA would allow the 
applicant to comment on the 
determination throughout the permitting 
pro.cess. We note also that EPA's 
procedures allow the facility to remain 

"The estimated coat of completing a tank and 
container permit appl ication ia approximately 
$10,000 (auuming 75 drum capacity or 5,000 gallon 
capacity). Pope-Reid Associates Inc., Unit Cost 
Analysis a[ Part264 and Part B Tank and 
Can/line~ Storage Analysis (Apri~. 1963). 
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operating while it applies for a permit. If 
the procedure in the rule were 
unavailable, the Agency might seek 
more draconian relief against a facility 
under Section 7003 of RCRA, which 
could entail cessation of facility waste 
handling operations. 

2. Variances from Classification of a 
Solid Waste. EPA did not propose any 
variance provisions, but did solicit 
comments as to whether general or 
specific types of variances were 
justified. See 48 FR 14499-500. Industry 
commenters generally supported the 
idea of variances, but were not specific 
about substantive standards for granting 
or denying them. 

EPA continues to think that variances 
for broad classes of recycled wastes are 
unwarranted, because the variances· 
would too easily become surrogate 
permits. Thus, we reject the notion of 
granting variances because recycled 
wastes are being stored safely. 

We do believe, however, that certain 
discrete variances are warranted, and 
we are adopting these in Ule rules 
promulgated today. There are three such 
provisions covering situations where 
there can be a question of whether the 
material is a waste. A variance, if 
granted, would state that the material is 
not a waste. We describa below what 
these activities are, and the substantive 
and procedural standards for granting or 
dtmying a variance. 

a. Materials Accumulated Without 
Sufficient Amounts of Materials Being 
Recycled. As explained earlier (see 
Section II.F.3.f of Part II of the 
preamble), this provision was proposed 
on April 4. although it was not formally 
called a 'variance'.lt states that persona 
who fail to turn over 75 percent of their 
accumulated wastes in a year can 
petition the Regional Administrator (or 
the state in an authorized state) to 
declare that the material is not a waste, 
in spite of the failure to recycle 75 
percent. The provision now appears in 
§ 260.30 (instead of § 261.2 as proposed. 
Standards for granting a variance are 
contained In § 260.31. They are virtually 
the same as those we proposed, except 
that variances could continue to be 
granted beyond a two-year 
eccumulation peMod, and there are no 
conditions precedent on the amount to 
be recycled before applying for a 
variance. 

Procedures for granting or denying 
this variance are contained in § 260.33. 
These procedures (identical to those for 
the other variances) are discussed in 
Section 3 below. 

b. Materials That Are Reclaimed And 
Then Reused Within The Original 
Primary Process in Which They Were 
Generated. EPA proposed that materials 

that are reclaimed and then reused 
within the original production process in 
which they were generated are not solid 
wastes. As explained in Section II.H.2. 
of Part II of the preamble, we have 
decided that the proposal was too broad 
and we have narrowed the provision to 
apply only to materials returned to the 
original primary production process 
without first being reclaimed. 

We nevertheless believe that there 
may be some situations where a 
material can be reclalmd before being 
reused within the original primary 
production process and not be a solid 
waste. Although the principle is not 
Invariably true, there can be occasions 
when th.is type of recycling Ia an adjunct 
to the original primary process, 
constituting a closed loop. See 48 FR 
14466. We thus are allowing for these 
situations by means of a variance. 

The standards for granting a variance 
are contained in§ 260.31(b). The 
Regional Administrator (or authorized 
state) is to decide whether the 
reclamation operation is an essential 
part of Ule primary production process. 
The following criteria bear on that 
decision: 

• How economically viable the 
production process would be if it were 
to use virgin materials alone. The more 
significant the cost saving, the more the 
situation is like one single production 
process. For example, the Kraft paper 
process cannot be operated 
economically without some recovery 
and recycling of black liquor. (See 
section I. in Part 2 above.) 

• The prevalence of the recycling 
practice on on industry-wide basis. The 
more wide-spread the practica. the more 
likely it is to be a production process. 

• The extent to which handling of the 
motorial before it is reclaimed is 
designed to minimize loss of material. 
Materials utilized in production 
processes should be stored in a way that 
mlnlmlzesloss.<?Thua. the more 
precautions that are taken to store a 
material before reclaiming it, the more 
the situation is like a production 
proceas. Situations where materials are 
stored before reclamation in open 
unlined piles, unlined impoundments, or 
leaking tanks and drums, consequently 
are less likely to be granted this 
variance. 

• The time periods between 
generation of the material and its 
reclamation, and between reclamaiian 

"See, for example, the many comments to this 
effect from lndu~lry commentere In the rocord to 
this rulemuking. See also com mente from various 
industry commenters supporting tho AgP.ncy's rut.,_ 
found In f 261.3(a)(Z)(ivi(D)-to exempt d11111fnimfs 
Jossr.s of§ 281.33 commercial chemicals to process 
wastewater from the mlxlure rule presumption. 

and reuse in the original process. The 
longer the elapsed time between each of 
these steps, the less likely the operation 
is to be viewed as a single process. 
(Operations that are cyclical, or require 
long accumulation time to be viable, 
could still be eligible, however.) 

• The location of the reclamation 
operation in relation to the production 
process. We are expanding this criterion 
beyond the proposal. where we limited 
the provision to reclamation operations 
conducted at the same plant site. We 
are not including this as a condition 
precedent to granting of this variance. in 
response to comments that closed-loop 
recycling situations can extend beyond 
a plant boundary. However, the more 
physically close the reclamation 
operation is to the production process. 
the more likely the situation is to be 
viewed as closed-loop recycling. 

• Whether the reclaimed material is 
used for its original purpose when it is 
returned to the original primary 
production process, and whether it is 
returned in substantially its original 
form. Operations are most like a closed­
loop operation when the reclaimed 
material is returned to the original 
production process in substantially Its 
original form for its original purpose. 

• Other factors. as relevent. 
The Regional Administrator can rely 

on any or all of these criteria, and can 
weigh them as he deems appropriate. 
We also note that there are 8 number of 
conditions an applicant must meet 
before he is eligible for this variance. 
First, the material must be returned as 
feedstock to the "original primary 
,production process". "Original primary 
production process" has the same 
meanine as in § 261.2(e)(ili). and is 
discussed in Section ll.H.2. of Part 11 of 
the preamble. [In response to comment, 
we note that if a plant were to generate 
the s&me secondary lllaterial from 
different processes, commingle the 
secondary material and reclaim it, and 
return the reclaimed materials for reuse 
in the original processes, the operation 
could be eligible for this variance even 
though the reclaimed materials have 
become commingled. The commingling 
does not so alter the nature of the 
transaction as to vitiate the underlying 
policy of this closed-loop variance.) The 
material that is returned also must be 
"reused" when returned to the origim1l 
process. We mean by this that the 
material must contribute directly to the 
production process as an ingredient, 
reactant, or an alternative feedstock. 
Secondary materials returned to a 
smelting furnace are an example. 
Solvents reclaimed and utilized for 
degreasing Hre not, because the 
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reclaimed solvents are not contributing 
tp the production process. 41 Finally, the 
reclamation and reuse must both be 
conducted by the sar.1e "person", 
although not necessarily at a single 
plant site. ("Person" is defined in 
§ 260.10 and in RCRA as including 
among others, single corporations and 
other legal entities.) 

c. Materials That Have Been 
Reclaimed But Must Be Reclaimed 
Further Before Recovery Is Completed. 
The fi nal variance from being a solid 
waste is for materials that have been 
reclaimed but must be reclaimed further 
before recovery is completed. We 
indicated in the proposal that 
reclamation processes are not 
completed until the end-product of the 
process is recovered, giving as an 
example, recovery of lead from spent 
batteries, which can require two 
operations--()racking and smelting-to 
be complete. 48 FR 14499 n.57. The 
material being reclaimed thus remains a 
waste until reclamation is finished. 

We think this principle is generally 
sound, but that there may be some 
exceptions where the initial reclamation 
step is so substantial lha t the result ing 
material is more commodity-like than 
waste-like even though no end-product 
has been recovered. Possible examples 
are processes producing fluxes similar in 
composition to virgin ore concentrates. 
We consequently are allowing the 
Regional Administra tor to grant a 
variance for materials that have been 
reclaimed, not completely recovered, but 
after initial reclamation are commodity­
like in spite of having to be reclaimed 
further. 

The criteria for making this decision 
are: 

• The degree of processing that the 
material has undergone and the degree 
of further processing required. The more 
substantial the Initial processing, the 
more likely the resulting material is to 
be commodity-like. Conversely, the 
more substantial the processing that is 
yet to occur, the less likely the initially­
reclaimed material is to be commodity­
like. For example, a spent solvent sent 
to an initial reclaimer who settles out 
debris and then sends the solvent to be 
distilled would not be eligible for this 
variance. 

• The value of the material after it 
has been reclaimed. Obviously, the 
more valuable a material is after initial 
processing, the more likely it is to be 
commodity-like. 

• The degree to which the initially­
reclaimed material is like an analogous 

"The second ex&mple on p. 14488/2 of the 
proposal contained an erroneous implication in this 
regard. 

raw material. If the initially-reclaimed 
material can substitute for a virgin 
material, for instance as feedstock to a 
primary process, it Is more likely to be 
commodity-like. 

• The extent to which an end market 
for the reclaimed material is 
guaranteed. If the applicant can show 
tha! there is an existing and guaranteed 
end market for the initially-reclaimed 
material (for instance, value, traditional 
usage or contractual arrangements), the 
material is more likely to be commodity­
like. 

• The extent to which the reclaimed 
material is handled to minimize loss. 
The more carefully a material is 
handled, the more it is commodity-like. 

• Other relevant factors. 
The Regional Administrator (or an 

autho~ized state) may weigh these 
factors as she sees fit, and may rely on 
any or all of them to reach a decision. In 
addition, the variance applies only to 
wastes after they have been initially 
reclaimed. Applicable regulatory 
requirements for the waste before initial 
reclamation are unaffected. The initial 
reclaimer will thus be a RCRA storage 
facility, and have to obtain a permit to 
store the wastes before reclaiming them. 
If a variance should be granted, 
however, the recovered material is not a 
waste and the subsequent reclaimer is 
not a RCRA facility. 

3. Variance to be Classified as a 
Boiler. As discussed in l.B. of Part 2 of 
the preamble above, EPA also is 
adopting a variance provision to allow 
the Regional Administrator to classify 
certain enclosed flame combustion 
devices as boilers even though they do 
not otherwise meet the definition of 
boiler contained in § 260.10. See 
§ 266.32. The Regional Administrator is 
to consider how nearly the unit meets 
the definition of boiler, considering: 

• The extent to which the unit has 
provisions for recovering and exporting 
energy in the form of steam, heated 
fluids. or heated gases; 

• The extent to which the combustion 
chamber and energy recovery equipment 
are of integral design; 

• The efficiency of energy recovery, 
calculated in terms of the recovered 
energy compared with the thermal value 
of the fuel; 

• The extent to which exported 
energy is utilized; 

• The extent to which the device is in 
common and customary use as a 
"boiler" functioning primarily to 
produce steam, heated fluids, or heated 
gases; and 

• Other factors, as appropriate. 
4. Procedures for Variances. We are 

promulgating a new § 260.33 which 
contains procedures for granting or 

denying the four types of variances just 
described. In essence. an applicant must 
submit a written application to the 
appropriate EPA Regional Office (or 
authorized state).lf a recycling 
transaction is conducted in more than 
one Region or state (i.e. the generator is 
in one region and the recycler is in 
another), the application should be 
submitted to the region or state in which 
the recycling activity occurs. The 
application should address the standard 
and criteria applicable to the particular 
variance, and state generally why grant 
of a variance is justified. The Regional 
Administrator will. consider the 
application and will issue a written draft 
notice tentatively granting or denying 
the variance, and giving reasons for this 
action. (In many cases, an inspection 
probably is necessary to rule on an 
application.) Notification of this 
tentative decision will be provided by 
newspaper advertisement and radio 
broadcast in the area where the 
recycling facility is located. The 
Regional Administrator will accept 
comment on the tentative decision for 30 
days, and may also hold a public 
hearing upon request or at his 
discretion. Any hearings will be 
nonadjudicatory. The Regional 
Administrator will issue a final decision 
after receipt of comments and after the 
hearing (if any), and this decision may 
not be appealed to the Administrator. 

5. Should EPA Adopt a Variance for 
Batch Tolling Agreements. EPA 
proposed that hazardous wastes 
reclaimed pursuant to batch tolling 
agreements would be conditionally 
exempt from regulation. A batch tolling 
agreement is a contract between 
generator and reclaimer whereby a 
generator retains ownership of the 
waste. sends the waste to a reclaimer, 
and receives back the reclaimed portion. 
The proposal further specified that: (1) 
The generator had to send the wastes to 
.a reclaimer within 180-days of 
generation, (2) the wastesliad to be 
reclaimed and returned within 90 days 
of receipt by the reclaimer, and (3) the 
reclaimer could not commingle wastes 
being reclaimed under a batch tolling 
agreement with wastes of another 
generator. In adclition, the reclaimer had 
to be paid according to the amount of 
reclaimed material returned to the 
generator, and paid more as the amount 
of material returned increased (i.e. the 
reclaimer would not be paid a flat fee 
regardless of the amount of reclaimed 
material returned). 

As discussed above, EPA is not 
finalizing most of the proposed 
conditional exemptions becaus'e the risk 
of damage from spills and leaks 
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indicates the:: regdatian is n~l:~~E;.;y to 
protect !m::nan hca!th snd the 
environment. W.: ar;a soliciting further 
~:ommeli~. however, as to whether 
l'eclaimers who reciaim pursuant to 
batch to:Jing agreements shoulci. be 
eligible for:> conditional variance. (The 
conditions would be that records be 
kept to document existence of the type 
of batch tulling cantr&cts described 
above.) 

The aspect of the batch tolling 
contract that might create sufficient 
incentive to avoid loss is that the 
reclaimer be paid more as1the amount of 
:naterial returned to the generator 
increases. EPA can see that under 
certain circumstances a re:claimer would 
no longer be able to mak2 a profit (or 
even recover fully allocated casts) if too 
much waste is lost before reclamation. 
Howev~1·, the point at which this occurs 
will V[lry far each rec!air.1er, and 
potentialiJ for each transaction. EPA is 
seeking comment as to the type of 
showing necessar1 t;} c!emanstrate that 
the batch tolling COilil'act would become 
unprofitable unless spills and lea!<s are 
avoided. Commenters should ac!dress • 
the type of econodc d!lta that would be 
presented, and also should address how 
this infonnation could be presented in a 
fonn amenable to c.dminis3-ative 
resolution. The administrative 
proceeding the Agency hm1 in ntind is an 
individual variance proceeding where 
the reclaimer has the burden of showing 
that the contract creates sufficient 
incentives against los~ to obviate the 
need for a storage perruit. 

The Agency also \":ould like 
commenters to address whether any 
reclaimers would apply for this type of 
variance. The A~;ency's inforrnntirm is 
that few reclaimers operate excl!lsively 
in the batch tolling made (see 48 FR 
14495, and n.47), so these reclllimers are 
likely to require a permii in any event. It 
is not worth the resources to create an 
elaborate administrative mechanism if it 
lacks practical significance. 

We note finally that any variance for 
batch tolling would apply only to the 
reclaimer, not to the waste generator. 
The tolling contract's provision that 
payment increase as the amount of 
material returned increases does not 
create any additional incentives against 
loss for the generator. Commenters 
therefore should also address whether a 
variance mechanism applying only to 
reclaimers would have practical 
significance. 

Part IV. :C-.t:nur.:Uc, Envirunmenta!, and 
Regulatmy Impacts 

I. State Authority 

A. Applicability in Authorized States 

Under Sec~i:::l 3006 L~ nCRA. EPA 
may authorize qt•!!lified Stutes to 

· administer ar..d enforce thEir Sto~e 
hazardou:1 wcs:e m~<nagement programs 
in lieu of EPA cperating the Federal 
program in thm:e Stat3s. (See 40 CFR 
Part 271 for the standards and 
requirements for authorization.) 
Authorization, eitlmr interim or final. 
may be gr-.UJtec'. tn Stu:e prc;grams that 
regula te tho idm t: fication, ssncrution. 
and transpr.rta:·ion. of ha:::urdous w ustes 
and the operation c~ fucilities that 
manage b.::zardous wcste. 

Today's announcemerrt prc:nuJgates 
standards for eel ain ba:tardous wastes 
under the Federal h!:.wrdcus wuste 
management p:·~gram. Wil:, ccme 
exceptions net r~: leva r.t t.cl'e. upon 
authorization of the State p1•ogram, EPA 
suspends opomtion within the State of 
those parts of t!:e Fedurai program for 
which the Sta~l! is au~horizcd. Therefore, 
today's prc:nui~a.tion would be 
applicable only in those States which 
have not berr: granted aul~o:.-ization. 

It should be :1oted that 40 CFR 271.9 
requires StJ.tea ~o cc::::rcl ail hazardous 
wastes controlled unc!<;r 11J CFR Part 261 
in order for thlir program to be 
cor:.~idered cqd~ahmt to the Feder-al 
program for purpo&ea of Section 3006. 
EPA is in;licu.~g in t~1!s regulation that 
certain iype!l cf recycled hazardous 
secondary m~terials are not RCRA solid 
or hazardou~ wastes (or, in the case of 
materials subject to variance provisions, 
need not be waates). States may choose 
to regulate these materials as wastes 
pursuant to Stute law; Section 3009 of 
RCRA allows 11tates to impose stricter 
requirements ti;an those in the Federal 
program. Such states ore considered 
equivalent for purposes of State 
authorization. See § 271.1(i). 

B. Effect on State Authorization 

The rules promulgated under this 
rulemaking will not spply in authorized 
states un~i1 the state either {1) receives 
final autho::ization on the basis of 
providing controls for hazardous wastes 
that are equivalent to or more stringent 
than EPA's or {2) after final 
authorization, revises its program to 
include controls for hazardous wastes 
that are equivalent to, or more stringent 
than EPA's. The procedures and 
schedule for state adoption of these 
regulations is described In 40 CFR 
271.21. See 49 FR 21678 (May 22, 1984}. 

Applying § 271.21(e)(2), states that 
have final authorization must revise 

their programs within a year of 
promulgation of EPA's mgu)ations if 
only regulatory changes are nf'CC'!IsRry, 
and within two yea rs of promulgation if 
statutory changes are nEcessary. These 
deadlines can be extended in 
exceptional caqes. See 40 CFR 
271.21( e )(3). 

States that submit officisl applications 
for final authorization less than 12 
months after promulgation or these 
regula tions may be approved without 
including standards equivalent to those 
promulgated. However. once authorized, 
a state must revise its program to 
Include standards equivalent to or more 
stringent than EPA's wilhin the time 
period discussed above. 

Interim authorization for these 
requirements under the Hazardous and 
Solid Waste amendments of 1964 is not 
allowed. Today's rule is not a 
requirement deriving from the 1964 
amendments; thus, under section 
3006(g), interim authorization is not 
available as a substitute for adopting 
equivalent regulations. 

IL Regulatory Impact 

Under Executive Ord•~r 12291, EPA 
must judge whether a regulation is 
"major" and thus requires a Regulatory 
Impact Analysis. Based on our analysis, 
we have determined that this rule is not 
a major rule because it will not: (1) Have 
an affect on the economy of $100 million 
or more, (2) significantly increase costs 
or piices to industry. or (3) d iminish the 
ability of U.S.-based enterprises to 
compete in domestic or export markets. 

This assessment is based on a study 
prepared for EPA which evaluated the 
cost impact on the regu:ated community 
for the change to the definition of solid 
waste and accompanying management 
standards. This study •i describes the 
changes in regulatory requirements, the 
populations affected by the change, and 
then summarizes the regult ing changes 
in costs. 

The report first identifies those 
secondary materials and recycling 
activities which would be subject to 
different regulatory requirements, 
comparing the existing regulations with 
those promulgated today. This analysis 
indicated the following: 

• Use ccmstituting disposal.-Non­
Usted spent materials and non-listed by­
products would be subject to increased 
requirements for generators, · 
tra.nsporters, and starers; all secondary 

•• See reporl entitled, "Cool and Impact Anolyaia 
ror Pinal Rule! Change In !he Defmllion or Solid 
Waste ond Accompanying Mnnogcmenl Slandarda 
ror Wa&teo Which Are Recycled," Industrial 
l!conomtcs, Inc .• December, 1984. 
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materials (including § 261.33 commercial 
chemical products) would also be 
subject to increased requirements for 
the actual recycling activity. 50 

• Use/reuse 51.-Alllisted wastes and 
non-listed sludges would be subject to 
decreased requirements for generators. 
transporters, and starers. 

• Rec/amation.-Non-listed spent 
materials would be subject to increased 
requirements for generators, 
transporters, and starers; non-listed 
sludges would be subject to decreased 
requirements for generators, 
transporters, and starers; all listed 
wastes and non-listed sludges that are 
sent for precious metal reclamation 
would also be subject to decreased 
requirements for generators, 
transporters, and starers. 

The report then identified those 
industrial categories which are involved 
in recycling that will be affected by this 
rulemaking. The primary source for this 
information was the National Survey of 
Hazardous Waste Generators and 
Treatment. Storage, and Disposal 
Facilities. This survey included 
questions on the various recycling 
activities. Results were reviewed to 
determine where affected activities 
were occuring. In some cases, the actual 
survey responses were reviewed to 
determine the accuracy of these results. 
Two other sources were also used to 
collect this information. One was the 
JRB report on affected populations that 
accompanied the proposal to the 
definition of solid waste 52 while the 
other source was provided by an 
industry trade group who reported on 
the recycling activities of their members. 

Based on this information, we 
determined that: 

• Approximately 128 establishments 
would have their requirements under the 
hazardous waste management 
regulations reduced; 

• Approximately 87 establishments 
that use or reuse secondary materials or 
reclaim certain secondary materials 
otherwise considered hazardous wastes 
would be completely excluded from 
regulation: 

'""Thr. Agency is dcffering regulation on use 
constituting disposal aclivities for commercial 
products that contain hazardous wastes. Therefore. 
requirements for the use conotltullng dispogaJ 
activity applle~ only for wutes applied directly to 
I he land (i . ., .. u•e "es·ls"J or applied after mildng 
!hat uHow~ Its component• to be seporulcd by 
phy~icu l meAn". 

" Secondary motarlals that ore used to produce 
waste-derived products tha t are appli ed to the land 
or that ore used to produce a fuel are not included 
under this provision. 

" See report entitled "lmpucl on the Regulated 
Community of Possible Changes in the OeOnilion of 
Sohd Waste: Use. Reuse. Recycli ng. Reclamotlon: · 
JRB Associates. February, 1983. 

• Approximately 2,171 establishments 
would have their requirements under the 
hazardous waste management &-

regulations increased; 
• Approximately 380 establishments 

that recycle hazardous wastes would be 
newly subject to regulation. 

These findings show that a significant 
number of persons will have increased 
regulatory requirements under the final 
rule. However. most of these persons 
already are subject to regulation under 
the hazardous waste management 
regulations; in addition, most of these 
persons will be regulated as generators 
rather than as storers of hazardous 
waste. Therefore, the increased impact 
is relatively modest. The regulatory 
impact on persons using or reusing listed 
hazardous wastes and sludges or who 
reclaim certain secondary materials­
namely, non-listed sludges and listed 
hazardous wastes and hazardous 
sludges that are sent for precious metal 
reclamation-would be reduced. These 
presently regulated activities would not 
be regulated at all or regulated 
minimally under the final rule. 

The report then analyzes what these 
changes will actually cost the regulated 
community. The study applies the 
appropriate unit cost populations to 
arrive at a net cost. (These costs were 
adjusted to reflect only the volume­
dependent variable cosls and not the 
incremental fixed costs already incurred 
by the affected establishments.) 

The results of the study demonstrate 
that the final rute·wm decrease 
compliance costs by an estimated $1 .8 
million (costs shown are annualized 
after-tax costs). 53 This figure represents 
the sum of increases and decreases in 
annualized costs for all affected 
establishments, including: 

• An estimated decrease in costs of 
$8.5 million for establishments with 
reduced regulatory requirements or for 
establishments that are released from 
the hazardous waste management 
regulations entirely; and 

• An estimated increase in costs of 
$6.7 million for newly regulated 
establishments or for those facing 
increased regulatory requirements. 

Our analysis further suggests that for 
industries facing increased regulatory 
requirements under the final rule, there 
would be no significant cost increases or 
other adverse affects on competition. 
employment. or investment. 

"The proposal to the definilion of oolid waste 
reported a reduced compliance cost of 
approximately $24 million. This estimate, however. 
was based on different population eotimates 89 well 
88 different unit cost eetimatea. Therefore, this co•t 
ia not directly comparable with the compliance cost 
derived £or the rule promulgated today. 

Finally, it should be noted that many 
of the assumptions made in the report 
were conservative. Thus, we believP. 
that our estimates understate the 
decreased regulatory impact for the final 
rule. Moreover, a number of provisions 
that would have reduced requirements 
could not be completely quanitified (i.e .. 
reclamation of non-listed sludges). even 
though we know the costs will be 
reduced. Therefore, because this final 
rule is not a major regulation, no 
Regulatory Impact Analysis is being 
conducted. 

This final rule wa'B submitted to the 
Office of Management and Budget 
(OMB) for review, as required by 
Executive Order 12291. 

J/1. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act, 5 
U.S.C. 601 et seq., whenever an agency 
is required to publish a general notice o.f 
rule making for any proposed or final 
rule, it must prepare and make available 
for public comment a regulatory 
flexibility analysis that describes the 
rules impact on small (i.e., small 
businesses, small organiza lions, and 
small governmental jurisdications). This 
analysis is unnecessary, however, if the 
Agency's Administrator certifies that the 
rule will not have a significant economic 
impact on a substantial number of small 
entities. 

EPA and its contractor performed an 
analysis to determine whether the final 
rule to the definition of solid waste and 
the accompanying management 
standards will impose significant ·costs 
on small entities. The resulting report 
(see footnote 50) indicates that in none 
of the industry categories would this 
rule have a significant economic impact 
on small entities (as this is defined 
under the criteria that this final rule will 
not have a significant economic impact 
on a substantial number of small entities 
and therefore, does not require a 
regulatory flexibility analysis. 

IV. Paperwork Reduction Act 

There are no information collection 
requirements directly associated with 
this rule. However, this rule indirectly 
affects other information collection 
requirements that have been approved 
by the Office of Management and 
Budget (OMB) under the provisions of 
the Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 el seq. These affected 
requirements have been assigt\ed the 
following OMB control numbers 205()-
0028. 2000-0061, 2000-0404, 2050-0012. 
205o-oD08,2050-0011,2050-0013, 205()-
0009, 200(}-()445. and 2050-0024. The 
appropriate changes to these 
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requiremcr.ts are now being submitted 
to OMB for approval. 

40 CFR Part 261 40 CFR Part 265 

Lis!s of Subjects 

40 CFR Part 2iJO 

Hazardous ma~eii8lr., Waste 
treatment and dispos:Ji, Rl•cycling. 

40 CFR Part 264 

Hazardous muterials, Packaging and 
containers, Reporting rer;uirements, 
Securi~ meusu~es, Surety bonds, Waste 
treatment £1.1'\d diqposal, Water supply. 

Administrative practice and 
procedure, Hazardous ma~riols, Waste 
treatment and dispos:rl. 

Hazardous materials, P.tck.agi.:."1g and 
containers, Re;JOrting requirements, 
Seclll"itr measures, Surety bonds, \\'a~;te 
treatment and disposal. 

40 CJ ?;. Part 266 

Hazardous materials. 
Datt~d: December :!0, 1964. 

Alvin L. Aim, 
Acting Administrator. 

APPENDIX A.-SUMMARY OF DAMAGE INCIDENTS P.ESULTlNG fRCM RECYCLING OF HAZARDOUS WASTES 

Types ofrecye!!ng operation, wast"" present, dama9"S CPU>Cd, ct hazardo ~ 

I. Ruolvo, rr '· ~. :.. ·~ in t~. Car!mout/l, ~as:.l slored spent eo/vent distillation bottom3 In unlirwd lagoons prior to nn;iamallon. 
Sub$lantrol ur~undwabr ee r. ~~'TJnation ha' rosultod. 

2. Tho Gold CW•t Oil Foo'fily ()oc<llod In Miami) lo a IOIVonr and palnl Wn1111r roclam&llon opemUcn n oJ.., ol:..ined ctrumo of orliOt 
miscellaneous wonres eonra:ning phertals, mcti'S and olh<lt 0<91nic C<'lni>OVndO. Ne>rty 3,000 of thOse drums have IIOCIJmuf&ted 
withOut lhaiJ eonton" bolng rocyclod. In ocldillon, olill baHama from tho I!Oivent raclamatlon operatron woro cfulpo5ad cf lmproporty. 
Sub<otanlial contamination of a clrinfdng watur •qlll1or 1'1115 resulted. 

3. Sapp B•nery Salvage (in Jac~son County. Fl011dal rucovared lead from spent balleflna. Damsue to surface and grOin! watar was 
causod by spillage ol add fro"' lhO spont bo!ICdos, leaching from &OYeted battery cas!nga. and (to a Ia••••" cl!tgretj lrom runoH lrom 
boHories iiOred prior 10 bdng rocO'fort<l. 

4. Seymour Rotl<:~"G Colp. (loeered !n Indiana) Is on lnaolllro waata reco;::lhg oocllncinenJtlOn l~lh'jy ,.N:h ovEf!I.'XI!muiAied man!Ol'f 
and ll'oiOn!Uolly ce.t:ecl :lj)(lr;l~Otl, loaWog ovor eo.coo drums.ol on<> hell mriiOn gallons ol bUlk .,..,ro. WCilltoo nro to<lc IOJIIUibTo, and 
COil'OINo, Ground and surl~ wnter conram!na~on rosuiU!d, and then~ also IS donQ<'r of lite or e><plolllon. 

5. A ""Sio pnx:~ llOo"'Pl!(l)' (located In N<w Jon;oy) operated an oil r~rlng plu 11 ~!ell pun;hft5ed wa<te ol1 fDI roelamal!on. 
Ylasto oil, some ol tt X:S c:on:am;r.a!Dd. was 510red :n unllned 8llldlng lagoons. Fillet clAy lrom tha oellllng -a'Jon was also IISOd 
to bUild a road to the &ita. The 5118 G& abandoned, leaving all waste m3tarial In placo !n lha urolitrec:l laf100ns. Cont.:lminauon ot an 
aqu~er used as a public water supply is suspected. (Some tl<!mage at the s'te sl>o lf!Sillted from dlspos.l or w~sta from tho 
roclamallon ~rocess.t 

e. Tno Cl>o.,.Oyno tadlity tlocowr In Ohio) et18"9od tn roeJamo.tiOn or "l"'nt solv1rnte and otllor org~nlc dlornlcals. It also bk>ndod 
t~ wastes and sold Uw rnllrtl.so s~ a tue1. Tho lad~ly CNotU<Xltrnu;ared l'rr.ljjC MlOU:ll:O ol !hMB matodals, tnd a1110 mishandled 
matorlol• !hal woto procooscd. Matoriat; prosent [nciudo phonol nt~~~hthalone. polyvinyl c/110ride dlstlllalion waste. paint s!IJ(Ig08,. Ink 
• 'l.d!l"s. vtn3dium pant<o>dOO, r:yon!dG, mcthyltnei'Cill>ten, sllla;to roslna. lroon. aC816!dohydc, Oonzyl cn~oo-:sv, eumonas, asbostoe, 
oplchlorohrtltln. arsonic, toluene diloseyanoto. pontar;hl«onilrobel\zone, pt>thalete oarotu. ,.,.~ piiiJUC and rubbat Industry ro~,.._ 
Cloa"""P ooSI$ aro esUmor"" e1 S3.S million. Tho eotr4)8ny ~lit b In ~Gltlp. Hozruds ~ bjt lhls lito Jru:ludo human 
hoalln, o:o<W!miralion ol llr on6 II!Jlfaco wato,, 11$1\ klfl8, nollcooblo odcre, actval lire, oxl'!oslo•"'- &pi~s an6 runoll, ttorm sewor 
probloms, orosion probroms. lnadoquato ....,.,;ty, 111\d preseneo of lncotr4)8tible .. -a>tos. 

7. Tho Bridgcpott RonMI Slid Oil s.:N.cos slle (located In Brkfgupon. New JorGGYI llorod WtiStO Otl In an unlJnod lagooo ptlot to 
tecyctlng ll Tho wuto Oll is known lo bo contaminated wl1h bonzano, vinyl c/ltorfdo. mothyfano <~t:or'<lll, blchlorolhylene and totuono. 
Overlla. and loaclling rrom lho lagoon hos b!>on doc:Um<lntod; groonc!woler 015<1<1 911 a hunwrn drinking water &0<11~ from RGarby 
wells ie contaminated. 

8. Chomlcal l.lolal9 lndustrtos {located In Maryllllld) anliiJged In the roolt111110tlon or procious mettlb ~rnot!ly lrom v:uious olocb'op!oting 
••otos . .. woll as orhcr ~pent chomiolt rcproeos.•lng. Most molo!falt woro tolmn ~~ 10 toning agr...,ments. WeSie materials 
woro accvmutatod sloppily, ra~llng In sp!Us 01 aCid and mo'-1-betoring W4Sioa. Tho lodfity to!Of wu obandoMd, leaving avet 1,500 
drums ot un<oclaimed woslcs, many colltld:>d 01 lcaki119- Over 5350,000 In IO<Joml <'•118 Slid munldpal fltnds ~ ~ o>rpendocllo 
date on clean·up, 

9. The Chemicals and Minerals Rec:tamalion Company (located In Cleveland) acled as • waste brol.er, racehrlng nammable organics. 
sotvants, and resins prior lo recycNng "' disposaL A massive firs resulted from unsale a.ocumulation o1 those materials. Tho lacifity 
cloo4d ottor thO ilro, 14:avrng waslo jnvontory (OVGI 1,500 clrllmo) lor cloan-w. 

tO. Tho Mldwll$! Solvent Rocovery Company, a sol'oiOnt rec:talmcr loc:alod In Gary, lndbna. otored er>ent so:O..onts lmprOP<!rty In dntm1, 
tcnl<5, and open pits, Those rnatozials wore oi!on 113mmeble, In meny ~~ Incompatible (ac!ds anJ cy8llklos, 101· ~1111:o), and 
we to badly ovcraccumulaled, A tiro 01 " tromol"douo &!to" (41!• F. Supp. at 140) t.roko out nr tho red"""'tl0r1 silo, and twrnod lor a 
w~c~ bo!ooo It could Do o<tlnguEohod. Thr.' company eontfnUOCI to opcrato for a numDor ol yc:uo annr tho Ike without MY chango In 
PtacUco, Sol.! and QtOIJndwnlor contom!nollon havo OCCUil'M. A proUmlrwy ~)unr:t:on Clfdetfng C~<lll"'up WOII .... or.lunlly ent.erod In tho 
RO"J8t'nmcmt's imrn!!'1ant hazard action. 

11 . Solvent Rc.cov<:Jy Service Ooe<;lr:J in ConnectiC\111 obtainod a variety of chlorinated solventa for reclamation. Thasa solvents wore 
slornd !m,.,roperly in le:.l<ing dtum•. YJattoa wore olso dispoe---.<1 in o lagoon on tho s.te. Aquifer eonlllJmnation ha3 msulted and tho 
lcr:al cn <n~.:.~~ - SUI>IIiy """ t ::on e1ioct0d, 

1?, Andovor €i!os r.ocall!d r. An~o""'· Minn.) 1110 a group ol filto sites which operated llS Wll!lls b:okors. They accepted meta•·blllorlng 
11'-'5100, soli/onto, wtl!lto olio, pdnle, lnU. and glues. A recycling marl<et woo rour.d tor oomo ol this material but a great deal 
ovoracc..muratoti. Somo or In':! C'>4!Ftilol """ 1 ::•matgty dumped or bumed lmp:operty. Many dru;c>s 111.:: remain. Grouno and II!Jlface 
water hsvo boon contaminated by motal9 and organ1c conlominanla. 

13. Frill Industries (In Walnut R:d!Je, Ar1<?osas) obl5ln0d oullate and olhtr waalos ln>m g:neralo"' and uoed tnem aa an ingrcl!ient In 
fetti •tor production. ThcStJ materials. along wllh otner proecno ngrodicnts. am c:v.ed In ta·~v. <r.c;IOSUd p;:as. An onormo\Ju r~o 
ooourrOd whon tho pl!er. or \Yl:'l!oslgnlroo; run<>ff lrom W>llor ur.d to light 1M • •e c.:J~'amin:.td ~ and crr!e'!!l ~oatora. 

H . Tho South Caroline R<!C)'cling lind Di!lpo:~~~l Cclmpony waa a .. ·osto b<o~or ru:cepUn1 vo\a~lo organ!e wastos mid wasto Oils. Thooe 
matC'flals woro oeeunu.!alod hlPICJ>llrtv pr:cr ro roc.tamallon or dopo-.el, A"'onq l'" . compound:! prnS&rrl rua ootvonte, wu~ra oils, 
e«!ll;dolry(.o. mntll)'i aJ:ola!O, cp~":.c n:"'· oth1·:~ro chi~rohydm, t<COI,'II\C C)'!l:lU.':)1'rin. IT'.ci'J.x=<!!h1 •~~e. r;.'!<Cd •cld5 sulfut1c acid, 
mercuric o>ldo l'd ow. and olllo< cou· tics end ecfde. Md58ivo ovotaXI.'J1'.:11ution. :uo 1\oZrud and ectu:~l litM. and g~oundWalor 
contaminaticn ne.:u dfif'iJ,;r.g waicr ."'._::~ ~r:~~-

f5. t• • •1 aCC2iJ(s Glee! rr.ill ftuc d'c:.1, picl;lr. ll:rnz. sotvenl&, and aci.1s lOT rege"ereUon end mrrt•ri&l rf'CO\•ery. Some of these 
matorlals also ate used ao lngred!anll In re ~'l::ora Tho tadUty U!Od .unaeo lrnpoWidtn(;nlll 81':1 p~u:: to; stcm;Je. These storage 
lacllrt:ea wcoe unsecure and 16aked bOBV'f morals and chlori'"'rod oolvonts. ·r.,o lldlity olso bums 1111.'!& al, apant BOivents, and 
soi~~Cnt dlot=:lat'o~ hettlnos as f:.to'!l, crc"tl:'.!J a!: putullofl problomo. A ;oc;a; A.: Potutio.~ Contr:ll ~~r.cy hus in•t •• ted action against 
the company to <oqulro monltonng Ol ln::cm!ng WAstes and of boiler Hue gas emlsalons. 

16, PCB contaminated waste oil Wtl9 61or0d gri:)r to recydng or road application. No mart<el deve~oped and ll!e facility operator woo 
ur>alllo to di<pCsC ct tM o;on".am!r!llllld ... :. O.er 21.,000 gallons 010 aceumulatOd, and IIIII State pro~Gblw will have to paw disposal 
eosra 

17. The Laskin Grcenhouae and Wasta Oil Co. (located In JeHerson, Ohio) ac:eepted •Iaslo oil and spent soillentt lor storage prior to 
use a& fuels or lo• 1011d oiing. M;mons ot oallcilS aeeumulated wilnout f>Cijng rooyctod, , ... ,ung In a eubsta"~"' hazord. The boilenl In 
which tho wasta oil wa• burnt ..,.a Incapable or destroying tho conl9ln"~ Cllr!'.a.>nlrants (ln<luding P:;s's) I1>Wilin9 In all' pollutiOn. 
AJ>proximatoly 1:1.7 m~lion Nul a!rca!ly boon o.,ended; acldiUonat luncn aro to bo ali~CilltXI. 

18. This raciR~/ Q;,c;ated in m~t ""!JtJ9ed In ~><~trolcum toelamation from ,. .... ,. 011. an~ al!lO tecllt:med nle1al hydrOLid& IM!geo, spent 
acids and caus~cs. and mlaceUaneouo 8luciQ<Js. 1 hose motarials ovoreccumulated In pits, laiJI'OflS. and tanl<a. PCB'a, pltenot. and 
PAH'e are tound In 1/Ml w011to oil. Chromium, cadmium, and toad aro also prO"..on~ 8IJ aro bet'zeno, toluene, ond tJic!lioroelhylone. 
leaching and drainage to surface WB!ero has caused extensive damage. 0.&< 5300,000 has been spent on Clean-up to data. 
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Superfund lntllllm Prtorfty Sita. 

Superfund lntlllm Priority Sit&. 

Superfund Interim Prionly Sole. 

Scrnour Recycling Corp. (N.D. Ind.) (ACRA f 7003 
act:ont; Superlund lntertm Priority Site. 

Suporlund Interim Priority Sire (known a Buml Fly 
Bogl. 

u.s. " Cf>em.llyr>r. lrr. "7003 and Superfund 
aelioo); S...,e<1und lntal1m Priority sae; H~ 
Wasta Report, ~ 14, 1961, p. 15. 

Superfund Interim PriOrity Site; 1/.S. or. Bridg4lport 
Rrmtal tu>d Oil ~ (I 7003 8Ctiono). 

SuperfUnd Interior Pliority S~o: Hazardous . Waste 
Rej)O<t. January 25, t 1162, p. 4. 

U.S. "' Chs:nie-'s and MinMihJ R9CIIJJnrJrion I 7003 
action!; Superfund Interim Pnority Site. 

U.S. MidMJsl Solvtlnt Rocm'fiiY Inc. (f 7003 action~ 

1/.S. v. Solvtlnt R~ StNvics ol V.S. Englllt?d 
(~ 7003 sctJor.t. 

Superlun~ inter!rr. P;io<ity Silo. 

U.S. or. South Camliflll R~Nng and D;sp<JS/JI Cotrrt»­
ny (Bluff Roads); (f 7003 fiCtion); Superfund Interim 
Priority Site. 

Dlltr.89"$ tu>t1 nuw~ FrDm ~rrJous t.U- Silas. 
EPA/43C/S.S0/004, p 251; foliowup phoN,.,.,__ 
o;.:iu!l"' w;th lf'PtliSilniAiiYes ~~ Ecology and Envir~ 
m~t~t (LPA ~•rfund contractorS); Superlund Inter· 
im Pr•~ 1ty S110. 

Oams,q.s and Tfltu/9 From HazSidooJS M/Jterial Si/119, 
p. l~~. 

u.s. uskin t1rtHnhDusB Wid w.... Oi Ql. (J 7003 
action); Huardoua Waate Ropor\ Jarulry 25, t 982, 
pp. 5-8, Supwl\lnd Interim Priority Sits. 

U.S. or. A&F Alllltllitlb Ql. (§ 7003 roc1ion) Sup&<fund 
lnterlm Priority Site. 
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APPENDIX A.-SUMMARY OF DAMAGE INCIDENTS RESULTING FROM RECYCLING OF HAZARDOUS WASTES-Continued 

So~Tce ol inlcrma1ion 

19. This ICI'ap rnellll reclalmer IIIOied ,...,I .. ;.Ls -0<1 ror recJarnelloll In leaking drums. Sort11i ongoing dioposal oa:urrad "" -· u.s. v. Acme REf~<:'"!/ eo. (0 7003 octlon~ 
Poln1 oludge. 465 resin nux. llld nncelll/lfitJlQ c>:y tMlor:aJs wO<e on hand, conlsmionbng soil and pouibly gmtJnd and wlace 
water. 

659 

20. The ella (located In Tennessee) ~ngaged in waste salllage and disposal operations involVing improperly cnmmed and burled 
materials; mosr consliluenlll tllel laaked or spilled appear lo be chlortneled eolllenla, 1 ,2-DichlorOp<OIJIII18 hu &lao beal tcood. 

U.S. v. Auto:namd /nQ";;slrla/ Disposal end Salva!ifJ Co. 
(17003 ao<jon). 

21. The Deloey-Loeflel, landfiU (located In N1188111J County, New Yor1<) was U9ed In an c>l reclamatiOn llld Blorage operatiOn. PCB --18<1 011 - t!O<Miar me lire. Ground - -- ..,,.,. r> me vleln~Y haVo beal rotJnd 10 hB contaminaled wilh PCB. 
22. (' ' • ) II • aolvW11 - ell"""""' """"""Y 'nd wasre rcycli<>g ~liM. H abo l8palllii!S au1 end ,..Ua acidl, causllcs, and 

poloona, Sonle ~ dbposar occun1 u wall. Chemlcala whic:/1 huve boon PIOGOnl at lh8 sile Include acetone, elher, bonzena, 
k~ 8C8taldeh~. aniline, methanol, chlorinated IIOivefrta, cy8llidee, HCI, H,SO, lormk: ,cid, PCBe, belyllium, pemhachloro-
pr..or end C8lJCiica. The gawemmem's complainl <lileges !hal damages and llazatda includa 0\-.:cumulation. Improper 810r1lge 
(1ncUing LWIS81s otorage In underground bulk S:DBge lllnl<s), mlalabe!ing, lire hazerd, S!lC conllmonation and pos3ible W8ler 
cor.-llon. A preliminarf Injunction has been entered onlering lhe llldlity to comply wi!h C&Jtaln ol lhe ln!Brim lllalua olardllrds 
lorstmge. 

06msges md Threats frum Hazsrdaus Material S.teg, 
p. 111:1. 

U.S. v. west (§ 7G03 llC!dln). 

23. Improper llorage ol _.t IOivenlll br this Olllo IO!vent I'8CQ\IeiY ope,,.liOn led to conlaminsllon ol ground and Sl.llace water and U.S. v, ChBmlcal Recowf)l Systems (§ 7003 act'on). 
llr. PCBJ. lelrldllotoelhene, toluene, MEK, l!1d xylene are among lhe to1icanb0 involved. 

2•. TIQ locliana ICriP metal recovery operalion accep!AMI 81881 drums coniainlng llllmmabla !ollie matenala. Thwa drums were stored U.S. ~. Ken lnri<Jstriss (§ 7003 action). 
and handled ~· &balances present indude cya.-, aabesloll, ar.d paim residues. 

25. TNo lndilna focilil)' &ngQ981 in -.t recllmalion. ~ o1 1nc:om1no moolemolo and SJi11 botlomt alSO occurnod. A lar{,e Ire was U.S. " FlsherCillo Chemlc8/s •nd SD!vtMI Cotp. 
caused br DVIQCCUmUiation and arorage. Compouma pr--.t ino:fu<M ~,;c. chromium, cadmium, lead. mercuoy, nickel, -..un. (17003 action). 
enlimon)', cyaridee, dimelhylphanols. phthalate esters, naphthalene, and 'IQiv~nbO. 

26. ~ wuta oi was IIPIIIY8d in horse 5llow arenae, !'I Mi>c "Lrl, reading ro poisoning or exposed ~ and EPA Damage lnc!dent Files. 
li-.noc:l<. . 

21. R~ "*""'" wast• are used u foundation Ill lor .-tlal ll'.-;.(lir>r;c ;;,.oug~ut Dem.,. .................... ......... _ ........................ _ .. Supellund lntarlnl Pllor:ty Site (lu1own u OUnwr 
· ' radium oi!0); aloo died :n Eckhardl Repor1). 

26. RIICIIoeCIMI mining wasii!S are used u foundation fill tat ..,._,,a:/6,. '~iC•!J'i In Mon•rcn . ................ - .-· . .. _ _ ... - --- - .. - · .. ·• Eck.twdl Repor1. 
29. R- phosphala mining- are usod"" lounda.Uon fil tor res.deo1lial dwellings;,, ;' :odda ........ ...... · ... - .... .... . , ........ . ........ \...... Background Docllm8:1l 8 to EPA's t978 proposed 

reguloliono. 
30. Nr pollution from IIOivant redamlllon _.Uons ..... - .... - ... - ........ ............. - ... ··-·····-··-· .... ............ -....... v ............... .. ~ ........... . _ - -- - ....... . _ .. Subliue C Environmental Impact Slatcrnent, Vol. 11, p, 

' .H. 
31. The Amari<an Ecologal Aecyde Re188rc:lt Corporation (located In JeiiGBOn, Colorado) 810f&a and rcctalms soM:nl:i, W8Sl8 ol, U.S. If. Amsrlcsn Eoologictll RBC)'C/ll RBS8tltr:h CoqJ. 

end olher cr-.. w- Many ol ll1ese matertala .-e ~. including OJidizers end llolvenlll, and c:yaricle! and acidL Q 7003 action). 
'"'- rnateriala _.. stored togelher haphazardly, oftan in leaking......,.. A large lint gulled portiona ol the hll:ility, releasing toxic 
lumea llld CMIIing cyanide poisoning ol nrefighlenl. A continuing lire hazard and sou and water conlaminallon lhreal remains. 

32 .. Air, g.-aur.d Wit«, • .,.j lii.if'fiea wt.tei COrltwilinitivil r6iUhed frOiii iOit..,-oot iiiOOViir-j operatloni 5o ¥ar~-.d (I~ YU&&tUtzatfOii of U.S. .: S~--...,.,'1, tr,;;. (§ 7003 action). 
IOIVenr. from <lllillaliOn units). 

93. Drinking wst• wu OOt>lall'lino!Bd ~~!&Cause ol improper ll0fa90 o! Otgaric SoOiventll at o roclemallon laci!ity .... --.. --··--·-... ...... . 
~. Tile Scrlu)flojl Jolelala Coml>lny ()ocli!OOI In ~ Coun:y, florkUI reclalmt 11141<1 trom epent t>anerllls. Add apJaga from lhe 
~ cncl;ing cP<nliDn5. &dd and rMial kJD<.'i"ll rrom stored ~. and 11.na11 tram pQad s;>em bo.norioa lllr~ c:onlllminatDd 
grOIO'ICI-In111111' .. 

Mln:leso!3 Slate Damage File 02306. 
tntervlsv.11 witll olllciaJI or Hillsboro Counry Environ­

msntall'nllllclion CommiSSion. 

35. The CNorido Melala Con1'8ll)' (locll1911 Ill To.mpa) l.s • """".-y "'"" arneller riiCialmlng lead rrom IIOIG"I "-"O<IGS. G!ound .,..tar Ia lnlavi- with officials ol HUisboro Counly Environ-
- ...., edd ..,., meLila 11om the banery cnio:!lng opll'ltioo (which nocovan~ lud from .moltino;l). Md rrom runoll from mer.tal Ptatectillll CommiSSion-
piled o::a.sings and IPO'Il bo.ltorieo.. 

:Je. ~lion err ~)1 - -OGS llored In ponds pfor to redamollon. Oamage Ia rrom ell ~lutiotllnd tram lumeo In trensll • • I :!004 clamage lllcldente, a!so cited In H.R. Rep. 0.. 

37_ Melalraclamatlon or ''waSIII s1ockpited raw meterfala." Leachate from 1hese piles contaminated public: drtn'<ing water euppllea willl 
molala, doling • number ol wells. 

1491. pp. 20-21 
H.R. Rep. 94-1491, p. lB. 

38. A company .-ciMnl c:cpper from "lndulllrial wastes''; thesa materials are elored in cement-lined 18900ns. The le.goons criCiuld H.R. Rep. 94-1491, p. 17. 
cenlerrOnlting lhll groonlllld ll.tace watera. 

39. The Mcl<in ColnpMy (located in Gray, Maine) WBI used Ill 8 tranaler alatiOn and piOC988ing pain! lor corrtaminaled wasta oils prior 0wtuge IJt1d Thtellts FI'OI11 Hanrrlou9 Msteri31 Sites, 
10 INI 111ipr'*1110 re-<alinera. Bolli - all from oil opille and fuel still botroma are rep~ocessed. Evidence exislll !hal ... stes were p. 1• . 
..,rn.1 81 !he fiiiiC)IUng l8dllly Mil - Into lhe underlying 8!Pief. Organic lolllcanlll were eventually identilled In ground water, 
rMiden!ial drink.rog -.. and !he pubi'IC walor system. ThB damage appears to be a!1ribu1able to waste disposal as - u wasta all 
~ Specific ~ loin! R:lude ~ !Jichlor8lhyten8, acetone. .ytens, dirnethyltulllde, trfmlllhJisilanol, and 
-..... The 1111111 -.tuiJiy ORiered the ladity clol8d. . 

.U. ~ IAJ<Iglls -aled br a number o1 dltleran! c:ompan1eS -e aent Ia a Mexican reelnlmer for rno1111 raiXMJIY. U.S. v. Marrochem, Inc. (Enforcemenl action). 
The ... - -·llb8ndoned bolfor8 they l8llched -· In mosl CUllS, lhe !hlmmed •wiBS _, unlabeflad - ~91.1ed, 
10 !h.lt M illifficutl 10 l)inpolnl reoponoibifity or dsl.....,. the precile nat1n ollhe dnlmmed m:31Grials. 

" - Ollrnage .-.1!41<1 from IQI*"9- ell and -1'111 u fUel In bo!Jer. and lanclainltditlg ol f'CS.corltamlnaloa W8SIO o!l, coupled Tel comm. v.ilh slala Slla insp. on May 4, 1981; Task 
..tlh mprcper !an~ ar.1 pond 1ton1go. Fon:e 5ourc<1 Dat.a Repon.. 

d The Soulhorn Mtlel PrOQelling eo._.,. OOC.U41<1 In Al&blme) a reclomalicn laclllly lot add and mo .. J-conralning wastos. allowed I1tlnugt1s tmd TMNI/s caussrJ by Hazardous Maten'sl 
over 10,000 """"" 10 tceo.onllalo: INicago tram 11\Me li\llnmold wura polhlled turf- wstGts. A liro allho ai!elnjo.ed two lirem<Jn. Sites, p. 43. . 

-"3. W•ote 011 contan'llna!ed with ~ ~Uifng Cllllon IGiraCI\Iolk!el •u used u a dusl supp<Oo"J;Onl We~ cool&minadcm resulla<l .. EPA, New Hampshire State Damage File, Code 
023t5. 

44. Use ol cea~mlnaled POlW Bludge as a ler1llizer tor rsrm land ... ...... _ • . _~ ..... , ... ............... -.,: ....... ......... _ .. , ........... _ .... ...... ...... EPA. New Vorl< Stato Oamege F'ole, Code 02317. 
45. Wuta oil storage rnults in~ water c:ontarm.11on from orgaric&. Sihl 11oo was used l:Jr cn.posal ............... - ... - ......... - ... .... ....... EPA, N6w York State Damage File, Code 02317. 
48. (' • ") engall"' in so!Yen! rectamalion and - llroherBge operations. Pain! residun ito a lesser clllgree) ""' also red"<SIIIIed at Telephone conversation with alate sila inspector on 

lhil plant Hazard! poaed br !he • indudlt comamrn.tJon ol ground war. and 1011. noliceabls odora, rial< o1 fire/explosion, opllla.l May 5, t98t; Ta•~ Force Soun:o Data Repor1. 
runon, -/storm problems, and ,.....,.,.., ollncompotibla wastes. 

U. (" ' ') was pa)d br wasre -tors 10 IIDra -. oil OtHila. Prior 1o redemallon operalic..,, waste Dis - ....ressty stored In 
llriac:e impoundmenll or - -. rwaiUng In - all leakage. 

48. (" • "l reclalms bolh -.r and wuta oil. Huge ct\m lnwnlary mulled wilh SOllie ctums being slacked up "' long a two _.. 
Surface wa!ar ..,, COnlarnin.lled wh8n hazardous waste lelldled from conlain&ra with unbroken seals. Paint - - IIIOred 10 
long !hal reclamation became vir1ually irnpoaible (due 10 ~~*trw evapQnllion ond raln dilullon). Hazards poaed br lhe site include 
conlarnlnation or water aupply, conlaminallon ol aurlllce waler, end 11011 c:ontamlnalion from 81)ills and nmoH. 

Telephone COIMIISIItion whh state inspector on May 4, 
1981; Task Force Source Data Repof1. 

Telop!lone I:Om'81'Sl!~On with Slate lnspoctor on May 4, 
1981; Task Force SoUrce Data Report 

•a. (' • ') is a recloimed eolvant dlslributing plant !hal packages solvents in dNma and sella lh3:n. II a company awtlches from one Taak Fom! Source D•Na Report 
IOIVent 10 another, a pipeline mus1 be warhed wt wilh lhe ,_ ~ n. IIOIVant mlxMe wuh -.kl be drummed, aold 1o 
(' ' ') -e !he eolllents would be oeparated and redistrOul8d. Hazards poaed br lhe Gila Include wut<ar ~ contamination ol 
loll, and spills/nmoll. 

50. (" ' "I is predomlnanl!y a 110lvent reclamaliOn operation. Solvenbl 81e stored in druma and tanks prior to reclamation. (" • ') paid Task Fo:w Source Dala Report_ 
lo relum relined materia~!~ 10 !he manutaeuer. The lile wa lnvestigaled primarily beCause at a spiUage pr-., 1rom loading and 
unloacing ~turns outside. Polentiel haZafdl on lh8 1M include CQfllafnNtion of ..-. wstor oupp:y, and ground water, rial< at lire end 
explosion, spoils. laaos. runoll and r.dequate 58alrily. 

51 . l" • "I is a solven1 rec:larnation 01)8fation. The wute generator buys back !he reclaimed waste. Pte-RCRA (' • ')plied wao1as lor 
long periods ol time rn the open on permeable IOil. No labelo weno on lhe drums and lmic chemicaiB leached. 

52. An oil reclamation firm in Region v recycles on tor large maoolacturlng planll- The firm lakeS ..sed ol, ""'"""" n 1o desln>cllevel& 
Of purity, blend& lt Will! virgin Oi, and linally aella H beck 10 lhe dealer 10 be lOki. Huard descrlplionlincidenl includes """'*" lwallh 
hllz•d. contomlnation ol wlace w8lor, aoil, and li', noliceBble odors. li'e/exploalon, llllills. runoff, and eiOiion problema. 

Telephone COI'!WfUdon with slate site inspector on 
May 5,198t. 

Telephono COIIVI!nl8llon wilh stale sit" Inspector on 
May 5, 19111, Tasl< Farce Source Oata Report_ 

53. The Sitresim Chemical Cclfp. (lo<:lled in Massac:ttueetlll) engaged prtmc;.'y in IOivenl reclamation, bu1 al!IO ec:cunUaled "*'Y other EPA Damage lncldenl ~. Superlund lnl<>rim Prlortty 
typn or wastea. TMM malllriele """'IICCUI11UIIIIed and Incompatible waares '""e stored indiocrlminalety. An office Ire lriggered an Site. 
explosion and a spectacular lire. The aile II now bankrup1 and avor 30,000 drums. most containing unknown I~ remain 12.9 
million hall been open! on oleanup 10 dale. 
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APPENDIX A.-SUMMARY OF DAMAGE INCIDENTS RESULTING FROM RECYCLING OF HAZARDOUS WASTES-Continued 

TYJIIII of recycling opclllliOn, waatas preoonl, damages caused, or hazards posod SoYtce of lnlormation 

&4. I' • 'I a New JerMy lacllily rec:ycling organo-Un compouncb, presen!ly lllores llpplllldmate:Y 500 druma In poor condiUon. A EPA, RGgion II olliclals. 
po!enUal lire hawd alao 8llis1a dnd Sl!e IIOCIIri!y Is Inadequate. 

55. (' • 'I • New JerJflY laclllly, operatod an OUIIIOivent reclamation laclllly. The 811e - mandoned, leovtng haZordoul wasteo lor EPA. Region II olficlals. 
c:eanup. 

SS. I' • ') 1 New Jarasy <tum recondilioner. wont out ol business leaving ~pp~~~wimatllly 3000 druma on lhe ella. There II extenslw EPA. RegiOn II olfiCials. 
101 con!amlllatloft oiiiCI rvnalf Into an ad)aoont drolnage dllcl'l. 

57. Ouanta, Inc. (locatOO In Haw Joteey)tecelved tainted Wf'IO oill and spo!!l eol'.lllnll IIIIIch N blended Into fuels. The luel was sold · EPA, Rl9on II olficiaiL (Thia lite W88 ai&O the &Ybject 
ID ~ buildings lOt ~. PCS., mota~. lwOtnOiotm, end hliogena!ed eoivllllll .,. preM'11 at lhe Bile and In lhe fuels. The 01 ABC'a "20/20" broadCall on waste oil). 

lite - haa - llbanclonod. 58. The f<I<QUSOO al1o (located In Rod< HUI, South Carolina) llotod lp0<1I oolvantt pllor 10 reclamation. The ooiY&nta -e stored In U.S. EPA, FlllmtldJBI Actlotos Ill H~ Waste 
corroded ancJ l6aklng dtumt. and lelll<ag9 from lhe d1111118 conlam!nated eo11 and eOOpod Into IUIIaco W8ter. Toldc chemlcela In the Si/f!IS. SUIWy a:>d ClJsl Studies, EPA 430/9-31..05. 
woa10 and IUII'OI.Indlng 101 lnducllng toiuone, bls(Z-olhythexyf) phthelalo. >cy~eno. o~ clllof1de. dlothyl cart>ometO"Y phosphite, 
alalhola, and loldc melala. The alto ovon!Ui:ty was ablfldonod loavlng lbo<l1 2,600-$.000 dtuma. 1143,000 WH "P"fifoo 101 lor lite 
cleanup, and c1eal114118 not Y9l complolO. · 

!.9. C!vorMJm..beatfng wastes - .- u a landfiU cap at lhe Monument Sl Lem!li!l In Baltlmcre, 1.1d. The wast.,. bogan to leach 
toxic metals, and lila runoff c:om.rnlnatad loll and Mace waler. 

~. Commerclalilrade penlachlorophonoi II burnt u 1 luet In diesel trucN. Chlorlnated phenols, buml at law temtwratures and short 
resldonco !lmos, 11'0 lillely to form cfllorinatOd dio>dM and CliboN:OiutiiiiL 

Report ol tho House Comrn!nee on Energy and Com­
merce (May 1982). 

EPA. Region VII olllcials. 

61 . B + l. Oil (loc81ed In~ Now J«Wf) I!Oid contamlnatO<J weare 011 aa ~. The blended fuel contalflod p.oenoHc compoundl, New Jersey Huardouo Wasto News. Aprll t98Z. Con-
lllolotila cltlorinatod h~ and osomatlc hy<*oi:Bibona. Tho WII\I)Any and Ita pn>aldonl bOth n. ... _, oorollicted aiminally In VetMtlonl Mlh New Jeraay state ollletall. 
the New Jer'Oif1 Illite COI6I& 

62. Madloon ~trln (locatod In Old Bridge, Haw JorsGy) manulacrures line cnlollde end IIIIC IIUllate from wute zinc and span! Tt~~nscrlpt of state enlorcerne•t P'oceedings. 
adds, -"lee> II oblllna from otiMw IOU"COI. Ttme malellalo ,....., occumullted llnproperly In illll8 quantlllea, rausmg damege. 

&:1. l<i poCiution I'OSIII!ed from SOlVent lnd waste oil recovery opon!tlons eondutled by Frlnck'a lnduslfial Waste lacilily (loca!ed In 
Pecatonica County, Ill). 

fl4. The Old Inger Oil Reftnaly (locatod In Dllll'aw, Le.) opetQtod an oil rotlamation pant. Storage tanh Clllarflowed Into holding ponds 
which wore lot,. llbandoned wllhoul closnup. 

Doeumenl!l from ll!.flole Enwonmental Protection 
Agency. 

Suporlund lnte~m Prior1!y Site 

65. YOtk Oil Co. (located In Moira, New YOII!) II on ob.Wianod wasto OU rocycllng tac~lly. Lagoona llCed In tho rOCOYOty 01 wasto oil Suporf..nd Interim Priority Site 
~ 11'110 adjacent -endl. Tho 11gooo>s and wot!enda relhl!n contAmlnatod Mth PCB-contaln:tlg oil. 

be. Envir1>0>oKn. 1 hazaldous ..aste ~ling laclr.ry In Indiana, waa l~ted by State officWs onor an emp!oyee died In • tank of EPA. Region V olliclals. 
hu.atdo<.e ,..aato. The otr'clab found 21,000 bolrets o1 hawdovl wute at tho alta. Tho hleili!y hea t.en ordOtod to Closo _,.duo 
to fall""' 10 f'MIOYO a1u<J08 and c:onlamln.>!Od GOU !Tom a pll, ro~ ro ptOII!cle ldoquato """"'eta pado lOt 14,000 bon'e,. o! 

. lalaodo<.oa wuta bolng ato<ed on tho oround ot tho all&, end roiiJvro 10 a_W<e h.uordoo.<s IN1loriala In compliance with &ate rto 
marsllal rule& and regulatlonL . 

fJ1. Amalcen R8COIIary, a chemical waare reproco981ng lldli!y Qocated In thG Baltlmafe area) hu ouflered a number ol fires caused by EPA, Region Ill olfidols. 
e>ploslona 01 accumulated waoteo. The facility also wu ftned lor violation ol various elate regU8tory req..Wementa. 

Noto.-Summatlos of t T003 actlona ""' boGed on ai!Ogotfons In tho GoYOtM>oru·a YOI!f!OCI ~lelnt,s. The CO<triS hee~ng theSe must clocldo ul~motely wt>elhU< .those aUegatlono hnve 
boen ptO¥en. In citing !ho6e allepalSoftS, wo aro not oaclolng 'It) p.-'*'dlce 1hct outcome ol thGM ICIIonL AI the SGmO ~mo. t1>ow atatemenlS roffoet the rotulte 01 tile Go'iernmonrslnvos6gallon 
ol l'lsse Ell~. and tile .-goncy betiQws the atatemonl.s ID bo IICCumte. In many casos, we om dtir;) lheso ailogatlon3 to domt>llS!rate lhor there ls • neod lOt regulation I~ this a.roa. not to 
!lSQ8ftOin tho poreotletllall!l!y of particular tac~Hioll. 

In od.:litlon. cet1a1n eltoa ate not nerncd opoc/f1C8IIy tn !IMs ~ boc8usa 1119 companlo! lnvo""ed aro 1hct ll.tlloct ol ongcjng onlorcomont lnvosllgatlon. Those COin!lenlos aro lndlcatoO 
"' ,. • ., ... the e.mmary. 

ThO AQ011tl'a raSII lofc:o IIOIIIU da!a ropotlla a conlldonUat eotl1fUgtion of Inspections ol clamago alt .. by FedOra I and Stato Olllclals. It also contalne ropot1e ot eome § 3007 irlspecliOnS 
IOtMIIIIal « not iN a.toa were causing datnego. 

APPENDIX B.-DEFIN!TION
1

0F A Souo WASTE DAMAGE INCIDENTS-ADDITIONS LIST 

Damage lnddenl 

1. New Culle Steel (New Cutle County, Delaware) recycle& elcelrlc rumace dual Run-ott from the silo 18 contarrinated and there Ia potential lor contamination ol 
gtOUndwaler. 

2. The M<:om Cor!>. (Ralhdtum, Idaho) nacyclod waste oils containing aotver>UI, prior to abandoning tho site In Jonuaty 1982. Remaining on·sile are 17 parllalf)t 
lilted IIOnlge !anl<l, the contenla of wllich remain largely undetennined. ChiOttJiorm hu been round In a w11 sample. Wutee processed at the atle may toave 
Included PCBI. EPA hao collected Soil Nmplee to docolment leallage on lite. 

3. The Crose Btalhenl Pall Recycling (PemlltOke Townsllip. Ulinota) rec:ycled pella and druma at lite lite botweon 1961 and 11180. The operation htolved burning 
out pall and <tum ~ using hlzardoUa waste solvenll ae luel, and then 11811d-bla.'lllng and painting. During lhe8o operations, eoil and ground water became 
conlamlnated. InvestigationS by lite State dlsc:oveted <Her 10.000 511811on palla (mostly empty!, 10 acres of contaminetod aoll, at least 10 CO'I8fod trenches of 
un~ waatH. end 1 pkn1e or contamlnatad ground Wiler leaving tile site. 

4. ThO LeSetle EloctrlcaJ Ulilillea Slle (leSelkl. tnlOOs) fiiiiiUiactlned capacltor1 using PCBo ~om the tuto 19409 10 fate 1878. The eompany rupottodly used waote 
oCa from tNt procesa 10 con!JOI dust In t116 parking lot unlll 1969. Moro than r .000 parte pat nVIIIOn PCBa remain In the aoif tlvo\ltlhoul lhe sno. 

5. Tho Old Ingot 011 Ronnory Site (Oonow. loulsl.ttna) roc!almoct oil from ronno'Y woot"' 1n t978. A epi• In 1978 conlOrninated e large IUIIece IIOL In 1!161, 
Loollllana ofl'odally clec!ared tho olio "llbandono<t" H has nine oil atorogo tan-•· wh:cto hove 011orllowed Into nellby holding f'Ond' and a swamp. Ground water 
lnd oo!11110 contamlnatod by or;onlc c:herric;aiL This Ia the lOP pr1odt\' silo to LoulslanL 

a. The PSC Resourc:ee Sire (Pelrner, Mauacllusells) tormel1y owned by Phillip!! Reecro~~Ce&, Inc., hokla 34,000 gallons o1 wasta. The lnacllve laciUiy reclaimed 
-e oil from Maasachusens collection polnla. '"- P'oduc:i8 wero !hen heat tteatod and IIOid .. a base lof lubricating oM, road opray oil. and fuel. Mer 1 
opiU In June 1982. EPA diiiCCMIIed eeveral leaking tanka and containment dikes. as 'Wei ao aauated oollo. s..rtace warora, woltands, and ground water are 
dn>cOy throatoned by lhe waste. Ttlchla<et/111110 and PCBs nave been ldonlilled In on ad/I!CaiiiiWII/I'IP. 

7. YOOII Oil Co. (Moire. New YOOII) IOtmO<Iy recycled -t• olio. Solore the lito '"'" al>llt>doM<I, h consisted 01 eight steel atotage tanko, two buNdlngs. end 111tee 
ki9QOtts. The bo""l ol tho lai)OOnl hove !ailed In lhe paal dlacllecglng PC!kor>tomlnalod OU Into !he adjacarot welllnda that drain Into Lawrence Stool!. 
Analyloa lndlellte 50 parll pe< mll lon (ppm) Cl PCB In l"9""n wat- ovot 500 ppm In taoooro oludge, up to 26 parll pat bKIIon (ppb) In grOIMld Willet; and up to 
350 ppm In oolids. 

15. The l'rcatUI1 lton & Molal Site (Dao1oe Counry, Ohio) has been In lhe wap metallrecydlng buolnesl amc. lhe' aarty 1960s. n now recyctea lead baneriel. 
LArge pllea of banary cuing~, lelld, and lead O>ddea 11e on lhe propeo1y, 11 willl as atllnd'r.g poole ol ac:ld waatea. Acid O'l8lflow from this operation 1113 kiGed 
botlt ros1o and vegetation in Painler Creelo, downstream of !he Bite. 

!l. The Metal Banlul Site (Philadelphia. Permytvanla) proce10ed transiOIT118tll and oil contamln:ltod with PCas there lor a numbot ol years unUI ctoling 1118 
_.lion In 1972. In ten, EPA clotermtned that periodic oil 811cl<8 found In the Delaware Rtv• adjacent to the site -• contaminated with PCBL Tht lite was 
eubaequenlly Identified as tho aourca ol lhe sllckL A U.S. Coaat Guard study revealed that up to 20,000 gallons ol PCB.contaminated oil were In !he ground 
woler IHidot tho ella lnd - leeldng Into tho Ool«ware Rlver. 

ro.. tn 1970, lhe rood lllrougr> OuaiJ Run ~ Manor (2 INlet eoal or Gray St:.'l'!lmlt. MlS!ourll wu sprayed will> 2S b&rrela ol dioxin contaminated waste oiL tn 
1974. loll Wilt ••cavatod 10 a doptn o! 2 reot 1n1m one road I"' tho paoli. 1lria wu dopo$1ed In tho aroo bo,_, the road end 1 lagoon. On Folll\laJY 2. 198;J, 
EPA fdentJfiod dioJdn at thG otte. Anllyala o1 Soil samples clotocted t .4 paru pet b'JUon ~1. 14 ppb, and 23 ppb ol dioxin. Ad~llonal aampUng on MaiCII II. 
·r983, ,....,.., • range of krvefo from e pp11 to 1,100 ppll. 

I 1. The Sand Spf'ongs PetrQChOWnJcet Compta. (noll Sand Sp.ings. Okllloorml consl&la of~ IJO(!)aoent areu on lhe abandonod Old Sinclolr 118R""'Y. k>cludlng a 
- d1 racyding r.cmtr. • oolvonte rocydlng tadll!y, and lhe Slnclllr Reflnery aelct pll.......an Ollglll&l pill of thO Old Slnclolt Refiner. Tho two roqettn9 
companltt t>a•• been In buSinou alnca U>e mld-18701. O.tt the yH,., ha&tctouo IUbltancot....,. stotod 0t dlspotod olin dt\1108, tanka, and unUr>od pita, 01 
- olmply bwled on-&lte. Tt>esa o•JbsiiiiiCOI Include volatile and nonvolatile organtco, ac!dl. ~uallca. ctolorfnatod oolvenll, and sllldgeO containing heavy 
metall. Plxot QPefa!lone hive oontamlneled loCalgoound·war•. ano:JIIli!O ,. the pol,ontlallor C()lllamlnlnto ro lao,.. tne lila In 111~1. 

12. WA3te Retaerch & Roctametion Co, (Eo.u Cta&o, WltGonsln) has reqdod oil anc1 IOMmla from lnduatrtat aourcet o1nc:ft 1075. The tochniq~>&o used to handle 
.and ator8 druml &llowod waJ!ea to spill on ih9 eire. Runo011 from wasiO processing " '" b!lotr ~~oc:od In unlined IIIIPOIJndrn<lntt. 0'118nlc IIO!vtnta ttom lhe ltlto 
conlllmlnato grOWid wator. 
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Do. 
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Do. 

Do. 

N•tlonat Prioritieo list 
Update, JIIY 19114. 

Do. 

Do . 
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APPENDIX B.-DEFINITION OF A SOLID WASTE DAMAGE INCIDENTS-ADDITIONS LIST-Continued 

Damage Incident Source 

13. The NL lrWstrlel lila (Salem County, New .ler.ley) r000Y81'8 lead lrom spent au1omotive batteries and separates tne plastic !rom lh8 IIJilber caslnga. As a National Pr1ofities Usl Aug. 
resutt ot lmpropet 1torage ol bottert9t on lhe site and other tacun rotating to thalr processing. grO\Jnd water, IUflaca water, and soils are mensivaty 1983. 
contaminated with various heavy meiBls. 

t•. Sclon~fic Chomlcal ProcoW<tg, Inc. (Car1stalll. How JOI!tiOYI recovoroel and rac:ycled varlo<Ja chornlcal waslo.t. As a rosull ol e Sllto OrCIO<, llle ~any Do. 
CMMd operalionl i1 19110. About 375,000 gallOftt o1 l'laWdoul aubllancel are t lllnld on lh8 elto In ~~~>kt, druma, and tank ltllllors. $oils "" ""'anslYely 
o:on._le<l. NIHil! lrom lite site II conllrM1418<1. and ground water contamlnalion Ia li).oty. 

t5. In 19&3. lho Slate of Indiana filed lUI agaJnsl Nomlan POO<, en lnd'Mct.lal who contracted with Inmon! Corpo«~tion to purcllase *"'I 11o was told .,.. paint and National · Prioritias Uol 
SOI\Iont. In an attompt to roqocla lh.- 10 produce low gradO palnl When Mr. Poer wu unable to soli or give~ lho peint, ho -ndonod 11 on a 5-acro fl81d Update, July 1984. • 
he owned in Jacbon T........t>lp, fndillrya. Gruuncl water oampleS Indicate that lh8 weU on otto contains hrttarllo\IS htiefs ol orHfllc and !Gad. In 8lldillon. luMet 
t0$11 have lndlcalod thet lh8 point wasta has oJevetod fevols of lead and chrorNum and thai 1110 fgtlilability or lho walllo d a.ui!O., 11 as hezatclou& The bi/Tets 
- on tile, -g contemo onto the wound. 

For the reasons set out in the 
preamble, Title 40 of the Code of Federal 
Regulations is amended as follows: 

PART 26D-HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 

1. The authority citation for Part 260 
reads as follows: 

Authority: Sees. 1006, 200Z(a). 3001 through 
3007, and 3010 of the Solid Waste Disposal 
Act, as amended by the Resource 
Conservo lion and Recovery Act of 1976, as 
amended [42 U.S.C. 6905. 6912[a), 6921 
through 6927, and 6930). 

2. Section 261.10 is amended by 
adding new definitions for "Boiler" and 
"Industrial Furnace" to appear 
alphabetically and by revising the 
definitions of "Designated facility" and 
"Incinerator." 

§ 260.10 Definitions 

"Boiler" means an enclosed device 
using controlled flame combustion and 
having the following characteristics: 

(1) (i] The unit must have physical 
provisions for recovering and exporting 
thermal energy in the form of steam, 
heated fluids, or heated gases; and 

(ii) The unit's combustion chamber 
and primary energy recovery seclions(s) 
must be of integral design. To be of 
integral design, the combustion chamber 
and the primary energy recovery 
section(s) (such as waterwalls and 
superheaters) must be physically formed 
into one manufactured or assembled 
unit. A unit in which the combustion 
chamber and the primary energy 
recovery section(s) are joined only by 
ducts or connections carrying flue gas is 
not integrally designed; however, 
secondary energy recovery equipment 
(such as economizers or air preheaters) 
need not be physically formed into the 
same unit as the combustion chamber 
and the primary energy recovery 
section. The following units are not 
precluded from being boilers solely 
because they are not of integral design: 
process heah.rs (uni\s that transfer 
energy directly to a process stream), and 
fluidized bed combustion units; and 

(iii} While in operation, the unit must 
maintain a thermal energy recovery 
efficiency of at least 80 percent, 
calculated in terms of the recovered 
energy compared with the thermal value 
of the fuel; and 

(iv) The unit must export and utilize· at 
least 75 percent of the recovered energy, 
calculated on an annual basis. In this 
calculation, no credit shall be given for 
recovered heat used internally in the 
same unit. (Examples of internal use are 
the preheating of fuel or combustion air, 
and the driving of induced or forced 
draft fans or feedwater pumps); or 

(2) The unit is one which the Regional 
Administrator has determined, on a 
case-by-case basis, to be a boiler, after 
considering the standards in § 260.32. 

"Designated facility" means a 
hazardous waste treatment, storage, or 
disposal facility which has received an 
EPA permit (or a facility with interim 
status) in accordance with the 
requirements of Parts 270 and 124 of this 
Chapter, a permit from a State 
authorized in accordance with Part 271 
of this Chapter, or that is regulated 
under§ 261.6(c}(2} or Subpart F of Part 
266 of this Chapter, and that has been 
designated on the manifest by the 
generator pursuant to § 262.20. 

"Incinerator" means any enclosed 
device using controlled flame 
combustion that neither meets the 
criteria for classification as a boiler nor 
is listed as an industrial furnace. 

"Industrial furnace" means any of the 
following enclosed devices that are 
integral components of manufacturing 
processes and that use controlled flame 
devices to accomplish recovery of 
materials or energy: 
(1) Cement kilns 
(2} Lime kilns 
(3) Aggregate kilns 
(4) Phosphate kilns 
(5) Coke ovens 
(6) Blast furnaces 
(7) Smelting, melting and refining 

furnaces (including 
pyrometallurgical devices such as 

. cupolas, reverb era tor furnaces, 

sintering machine, roasters, and 
foundry furnaces) 

{8} Titanium dioxide chloride process 
oxidation reactors 

{9} Methane reforming furnaces 
(10) Pulping liquor recovery furnaces 
(11) Combustion devices used in the 

recovery of sulfur values from spent 
sulfuric acid 

(lZ) Such other devices as the 
Administrator may, after notice and 
comment, add to this list on the 
basis of one or more of the 
following factors: 

(i] The design and use of the device 
primarily to accomplish recovery of 
material products; . 

(ii) The use of the device to bum or 
reduce raw materials to make a material 
product; 

(iii) The use of the device to burn or 
reduce secondary materials as effective 
substitutes for raw materials, in 
processes using raw materials as 
principal ieedstocks; 

(iv) The use of the device to burn or 
reduce secondary materials as 
ingredients in an industrial process to 
make a material product; 

(v) The use of the device in common 
industrial practice to produce a material 
product; and 

(vi) Other factors, as appropriate. 

3. In Subpart C of Part 260, add the 
following § 260.30: 

§ 260.30 Variances from classification as a 
aollq waste. 

In accordance with the standard:; and 
criteria in § 260.31 and the procedures in 
§ 260.33, the Regional Administrator 
may determine on a case-by-case basis 
that the following recycled maferials are 
not solid wastes: 

(a) Materials that are accumulated 
speculatively without sufficient amounts 
being recycled (as defined in 
§ Z61.1(c}(8){B) of this Chapter); 

(b) Materials that are reclaimed and 
then reused within the original primary 
production process in which they were 
generated; 
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(c) Materials that have been reclaimed 
but must be reclaimed further before the 
materials are completely recovered. 

4. In Subpart C of Part 260, add the 
following § 260.31: 

§ 260.31 Standards and criteria for 
variances from classmcatlon •• a solid 
waste. 

(a) The Regional Administrator may 
grant requests for a variance from 
classifying as a solid waste those 
materials that are accumulated 
speculatively without sufficient amounts 
being recycled if the applicant 
demonstrates that sufficient amounts of 
the material will be recycled or 
transferre<ifor recycling in the following 
year. If a variance is granted. it is valid 
only for the following year, but can be 
renewed. on an annual basis. by filing a 
new application. The Regional 
Administrator's decision will be based 
on the following standards and criteria: 

(1) The manner in which the material 
is expected to be recycled, when the 
material is expected to be recycled, and 
whether thjs expected disposition is 
likely to occur (for example. because of 
past practice, market factors, the nature 
of the material. or contractual 
arrangements for recycling); 

(2) The reason that the applicant has 
accumulated the material for one or 
more years without recycling 75 percent 
of the volume accumulated at the 
beginning of the year; 

(3) The quantity of ma !erial already 
accumulated and the quantity expected 
to be generated and accumulated before 
the material is recycled; 

(4) The extent to which the material is 
handled to minimize loss; 

(5) Other relevant factors. 
(b) The Regional Administrator may 

grant requests for a variance from 
classifying as a solid waste those 
materials that are reclaimed and then 
reused as feedstock within the original 
primary production process in which the 
materials were generated if the 
reclamation operation is an essential 
part of the production process. This 
detennination will be based on the 
foJiowing criteria: 

(1) How economically viable the 
production process would be if it were 
to use virgin materials, rather than 
reclaimed materials; 

(2) The prevalence of the practice on 
an industry-wide basis; 

(3) The extent to which the material is 
handled before reclamation to minimize 
loss; 

(4) The time periods between 
generating the material and its 
reclamation, and between reclamation 
and return to the original primary 
production process; 

(5) The location of the reclamation 
operation in relatlon to the production 
process; 

(6) Whether the reClaimed material is 
used for the purpose for which it was 
originally produced when It Is returned 
to the original process, and whether it is 
returned to the process .in substantially 
its original fonn; 

(7) Whether the person who genera tea 
the material also reclaims it; 

(8) Other relevant factors. 
(c) The Regional Admjrustrator may 

grant requests for a variance from 
classifying as a solid waste those 
materials that hove been reclaimed but 
must be reclaimed further before 
recovery is completed If, after Initial 
reclamation, the resulting material is 
commodity-like (even though it is not 
yet a commercial product, and has to be 
reclaimed further). This detennination 
will be based on the following factors: 

(1) The degree of processing the 
material has undergone and the degree 
of further processing that is required; 

(2) The value of the material after it 
has been reclaimed; 

(3) The degree to which the reclaimed 
material is like an analogous raw 
material; 

(4} The extent to which an end market 
for the reclaimed material is guaranteed; 

(5) The extent to which the reclaimed 
material is handled to minimize Joss; 

(6) Other relevant factors. 
5. In Subpart C of Part 260, add the 

following § 260.32: 

§ 260.32 Variance to be c:lanlfled as a 
bolter. 

In accordance with the standards and 
criteria in § 260.10 (definition of 
"boiler"), and the procedures in § 260.33, 
the Regional Administrator may 
determine on a case-by-case basis that 
certain enclosed devices using 
controlled flame combustion are boilers. 
even though they do not otherwise meet 
the definition of boiler contained in 
§ 260.10, after considering the following 
criteria: 

(a) The extent to which the unit has 
provisions for recovering and exporting 
thennal energy In the fonn of steam, 
heated fluids, or heated gases; and 

(b) The extent to which the 
combustion chamber and energy 
recovery equipment are of integral 
design; and 

(c) The efficiency of energy recovery, 
calculated in terms of the recovered 
energy compared with the thermal value 
of the fuel; and 

(d) The extent to which exported 
energy is utilized; and 

(e) The extent to which the device is 
in common and customary use as a 
"boiler" functioning primarily to 

produce steam, heated fluids, or heated 
gases; and 

(f) Other factors. as appropriate. 
6. In Subpart C of Part 260, add the 

following § 260.33: 

§ 260.33 Procedures for variances from 
c:laulflcatlon aa a solid wasta or to be 
claaalflad aaa boller. 

The Regional Administrator will use 
the following procedures In evaluating 
applications for variances from 
classification as a solid waste or 
applications to classify particular 
enclosed llame combustion devices as 
boilers: 

(a) The applicant must apply to the 
Regional Administrator in the region 
where the recycler is located. The 
application must address the relevant 
criteria contained in § 260.31 or § 260.32 
of this Part. 

(b) The Regional Admin!strotor will 
evaluate the application and issue a 
draft notice tentatively granting or 
denying the application. Notification of 
this tentative decision will be provided 
by newspaper advertisement and radio 
broadcast in the locality where the 
recycler is located. The Regional 
Administrator will accept comment on 
the tentative decision for 30 days, and 
may also hold a public hearing upon 
request o.r at his discretion. The 
Regional Administrator will issue a final . 
decision after receipt of comments and 
after the hearing (if any), and this 
decision may not be appealed to the 
Administrator. 

7. In Subpart C of Part 260, add the 
foHowing § 260.40: 

§ 260.40 Additional regulation of certain 
hazardoua waste recycling activities on a 
caae-by-c:aae beals. 

(al The Regional Administrator may 
decide on a case-by-case basis that 
persons accumulating or stori.ng the 
recyclable materials described in 
§ 261.6(a)(2)(iv} of this ChaP.ter should 
be regulated under § 261.6 (b) and (c) of 
this Chapter. The basis for this decision 
is that the materials are being 
accumulated or stored in a manner that 
does not protect human health and the 
environment because the materials or 
their toxic constituents have not been 
adequately contained. or because the 
materials being accumulated or stored 
together are incompatible. In making 
this decision. the Regional 
Administrator will consider the 
following factors: 

(1) The types of materials 
accumulated or stored and the amounts 
accumulated or stored; 

(2) The method of accumulation or 
storage: 
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(3) The length of time the materials 
have been accumulated or stored before 
being reclaimed; 

(4) Whether any contaminants are 
being released into the environment, or 
are likely to be so released; and 

(5) Other relevant factors. 
The procedures for this decision are 

set forth in §260.41 of this Chapter. · 
8. In Subpart C of Part 260, add the 

following § 260.41: 

§260.41 Procedures tor case-by-case 
regulation ot hazardoul waste recycling 
activities. 

The Regional Administrator will use 
the following procedures when 
determining whether to regulate 
hazardous waste recycling activities 
described in § 261.6(a)(2)(iv) under the 
provisions of§ 261.6 (b) and (c), rather 
than under the provisions of Subpart F 
of Part 266 of this Chapter. 

(a) If a generator is accumulating the 
waste. the Regional Administrator will 
issue a notice setting forth the factual 
basis for the decision and stating that 
the person must comply with the 
applicable requirements of Subparts A, 
C, D, and E of Part 262 of this Chapter. 
The notice will become final within 30 
days. unless the person served' requests 
a public hearing to challenge the. 
decision. Upon receiving such a request, 
the Regiona l Adminis trator will hold a 
public hearing. The Regional 
Administrator will provide notice of the 
hearing to the public and allow·public 
participation at the hearim~. The 
Regional Administrator will issue a final 
order after the hearing stating whether 
or not compliance with Part 262 is 
required. The order becomes effective 30 
days after service of the decision unless 
the Regional Administrator specifies a 
later date or unless review by the 
Administrator is requested. The order 
may be appealed to the Administrator 
by any person who participated in the 
public hearing. The Administrator may 
choose to grant or to deny the appeal. 
Final Agency action occurs when a final 
order is issued and Agency review 
procedures are exhausted. 

(b) If the person is accumulating the 
recyclable material as a storage facility, 
the notice will state that the person must 
obtain a permit in accordance with all 
applicable provisions of Parts 270 and 
124 of this Chapter. The owner or 
operator of the facility must apply for a 
permit within no less than 60 days and 
no more than six months of notice, as 
specified in the notice. If the owner or 
operator of the facility wishes to 
challenge the Regional Administrator's 
decision, he may do so in his permit 
application, in a public hearing held on 
the draft pennit, or in comments filed on 

the draft permit or on the notice of 
intent to deny the permit: The fact sheet 
accompanying the permit will specify 
the reasons for the Agency's 
determination. The question of whether 
the Regional Administrator'.s decision 
was proper will remairi open for 
consideration during the public 
comment period discussed under 
§ 124.11 of this Chapter and in any 
subsequent hearing. . 

PART 261-IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

9. The authority citation for Part 261 
reads as follows: 

Authority: Secs.1006, 2002(a). 3001, and 
3002 of the Solid Waste Disposal Act, as 
amended by the Resource Conaervation and 
Recovery Act of1976, as amended [42 U.S.C. 
6905, 6912[a], 6921, and 6922]. 

10. In § 261.1, paragraph (c) is added 
and paragraph (b) is revised to read as 
follows: 

§ 261.1 Purpose and scope. 

{b)(1) The definition of solid \Vaste 
contained in this Part applies only to 
wastes that also are hazardous for 
PUJ.""POSes of the regulations 
implementing Subtitle C of RCRA. For· 
example, it does not apply to materials 
(such as non-hazardous scrap, paper, 
textiles, or rubber) that are not . 
otherwise hazardous wastes and that 
are recycled. 

(2) This Pert identifies only some of 
the materials which are solid wastes 
and hazardous wastes under Sections 
3007, 3013, and 7003 of RCRA A. 
material which is not defined as a solid 
waste in this Part, or is not a hazardous 
waste identified or listed in this Part, is 
still a solid waste and a haza.rdous 
waste for purposes of these sections if: 

(i) In the case of Sections 3007 and 
3013, EPA has reason to believe that the 
material may be a solid waste within the 
meaning of Section 1004(27) of RCRA 
and a hazardous waste within the 
meaning of Section 1004(5) of RCRA; or 

(ii) In the case of Section 7003, the 
statutory elements are established. 

(c) For the purposes of Sections 261.2 
and 261.6: 

(1) A "spent material" is any material 
that has been used and as a result of 
contamination can no longer serve the 
purpose for which It was produced 
without processing; 

(2) "Sludge" has the saine meaning 
used in § 260.10 of this Chapter: 

(3) A "by-product" is a material that is 
not one of the primary products of a 
production process and is not solely or 
separately produced by the production 
process. Examples are process residues 

such as slags or distillation column 
bottoms. The term does not include a co­
product that is produced for the general 
public's use and is ordinarily used In the 
form it Is produced by the process. 

(4) A material is "reclaimed" if it is 
processed to recover a usable product, 
or if it is regenerated. Examples are · 
recovery of lead values from spent 
batteries and regeneration of spent 
solvents. 

(5) A material is "used or reused" if it 
Is either: 

(i) Employed as an ingredient 
(including use as an intennediate) in an 
industrial process to make a product (for 
example, distillation bottoms from one 
process used as feedstock in another 
process). However, a material will not 
satisfy this condition if distinct 
components, of the material are 
recovered as separate end products (as 
when metals are recovered from metal­
containing secondary materials); or· 

(ii) Employed in a particular function 
or application as an effective substitute 
for a commercial product (for example, 
spent pickle liquor used as phosphorous 
precipitant and sludge conditioner in 
wastewater treatment). 

(6) "Scrap meta!" is bits and pieces of 
metal parts (e.g.,) bars, turnings, rods, 
sheets, wire) or metal pieces that may 
be combined together with bolts ol' 
soldering (e.g., radiators, scrap 
automobiles, railroad box cars), which 
when worn or superfluous can be 
recycled. 

(7) A material is "recycled" if it is 
used, reused, or reclaimed. 

(B) A material is "accumulated 
speculatively" if it is accumulated 
before being recycled. A material is not 
accumulated speculatively, however, if 
the person accumulating it can show 
that the material is potentially 
recyclable and has a feasible means of 
being recycled; and that-during the 
calendar year (commencing on January 
1)-the amount of material that is 
recycled, or transferred to a different 
site for recycling, equals at least 75 
percent by weight or volume of the 
amount of that material accumulated at 
the beginning of the period. In 
calculating the percentage of turnover, 
the 75 percent requirement is to be 
applied to each material of the same 
type (e.g., slags from a single smelting 
process) that is recycled in the same 
way (i.e., from which the same material 
is recovered or that is used in the same 
way). Materials accumulating In units 
that would be exempt from regulation 
under§ 261.4(c) are not be included in 
making the calculation. (Materials that 
are already defined as solid wastes also 
are not to be included in making the 

HeinOnline -- 50 Fed. Reg. 663 1985 



664 Federal Register I Vol. 50, No. 3 I Friday, January 4, 1985 I Rules and Regulations 

calculation.) Mate~ials are no longer In 
this category once they are removed 
from accumulation for recycling. 
however. 

11. Section 261.2 is revised to read as 
fc1iows: 

§ 261.2 Definition or aolld waste. 

(a)(l) A solid waste is any discarded 
material that is not excluded by 
§ 261.4[a) or that is not excluded by 
varience granted under §§ 260.30 and 
260.31. 

(2) A discarded material is any 
material which is: 

(i) Abandoned, as explained in 
paragraph (b) of this section; or 

(ii) Recycled, as explained in 
paragraph (c) of this section; or 

(i\i) Considered inherently waste-like. 
a& explained in paragraph (d) of this 
section. 

(h) Materials are solid waste if they 
ore aba11daned by being: 

. (1) Disposed of; or 
(2) Burned or incinerated; or 
(3) Accumulated. stored, or treated 

(but not recycled) before or in lieu of 
being abandoned by being disposed of, 
hurned, or incinerated. 

(c) Materials are solid wastes if they 
are recycled----m accumulated, stored. or 
treated before recycling-as specified in 
paragraphs (c)(1) through (c)(4) of this 
section. 

(1) Used in a manner constituting 
disposal. (i) Materials noted with a ..... 
in Column 1 of Table I are solid wastes 
when they are: 

(A) Applied to or placed on the land 
in a manner that constitutes disposal; or 

(B) Contained in products that are 
applied to the land (in which case the 
product itself remains a solid waste). 

(ii) However, commercial chemical 
products listed in § 261.33 are not solid 
wastes if they are applied to the land 
and that is their ordinary manner of use. 

(2) Burning for energy reco~·ery. (i) 
Materials noted with a ..... in column 2 
of Table 1 are solid wastes when they 
v.re: 

(A) Burned to recover energy: 
(B) Used to produce a fuel; 
[C) Contained in fuels (in which case 

the fuel itself rem_ains a solid waste). 
(ii) However, commercial chemical 

products listed in § 261.33 are not solid 
wastes if they are themselves fuels. 

(3) Reclaimed Materials noted with a 
..... in column 3 of Table 1 are solid 
wastes when reclaimed. 

(4) Accumulated speculatively. 
Materials noted with a ..... in column 4 
of Table 1 are solid wastes when 
accumulated speculatively. 

TABLE 1 

--------- __ __.: --..------------,r---..-----.....---
~rruung Eneryy RectarM- ~e 
.,sposa~ ree::;:,r' lion lion 

(261.2(cl(1)) (261.2(c)(2)) (2&1.2(c)(3)) (261.2(c)(4)) 

-1- (1) - 1-- -- (2!._ __ +----·· -'(3;;,:.1_....._ (4) 

Sponl Pl.aiOri"-t .. - ................................... _, __ , ....... --·--·····-·-···-·········- (') ('l ('I (') 
('I 
(') 
('I 
(') 

Siu<lgO$ (listed In 40 CFR P1111261.31 !W -321 ............ - ....... _ .... _, .... . 1'1 ('l ('l 
SliJdgos o·•hll!i6ng a cllaracteriBtic olllazardou9 WIIIIIO ............ - ....... - ••• 
8y.poduc1.!: (0.1od In 40 CFR P1111 261.31 !W 261.32) ............................. . 

('I (') ..................... _ 
('l ('I (') 

By.poduel9 exhibiting a ctwacter1sllc of haZardouS waste ._ .... _. __ , .. (') (') ·-------
Commercial c:11ernk:a1 producta listed In 40 CFR 0 261.33 ................. - •.. (') (") ... _____ ,,_, 

Scrap mal&l .. ,._ .. .. .. ... .................................................................. --···"·-· ...... .. (') (') ('I (') 

Nota,-'f!le term• "spenl materjala", "aludges". "by-fl'O(IUCIS." and "aaap metal" am clefined in §261.1. 

(dJ Jnherenlly waste-like materials. 
The fo!lowing materials are solid wastes 
when they ore recycled in any manner: 

(1] Hazardous Waste Nos. F020, F021 
(unless used as an ingredient to make a 
product at the site of generation), F022. 
F023, F026, and F028. 

(2) The Administrator will use the 
following criteria to add wastes to that 
list: 

(i)(A) The materials are ordinarily 
disposed of, burned, or incinerated; or 

(B) The materials contain toxic 
constituents listed in Appendix VIU of 
Part 261 and these constituents are not 
ordinarily found in raw materials or 
products for which the materials 
substitute (or are found in raw materials 
or products in smaller concentrations) 
and are not used or reused during the 
recycling process; and 

(ii) The material may pose a 
substantial hazard to human health and 
the environment when recycled. 

(e) Materials that are not solid waste 
when recycled. (1) Materials are not 
solid wastes when they can be shown to 
be recycled by being: 

(i) Used or reused as ingredients in an 
industrial process to make a product,' 
provided the materials are not beikg 
reclaimed: or 

(ii) Used or reused as effective 
substitutes for commercial products; or 

(iii) Returned to the original process 
from which they are generated, without 
first being reclaimed. The material must 
be returned as a substitute for raw 
material feedstock, and the process 
must use raw materials as principal 
feedstocks. 

(2) The following materials are solid 
wastes, even if the recycling involves 
use, reuse, or return to the original 
process (described in paragraphs (e)(1) 
(i)-(iii) of this section: 

(i) Materials used in a manner 
constituting disposal, or used to produce 
products that are applied to the land: or 

(ii) Materials burned for energy 
• recovery, used to produce a fuel, or 

contained in fuels; or 
(iii) Materials accumulated 

speculatively; or 

(ivj Materials listed in paragraph 
(d)(1) of this section. 

(f) Documentation of claims that 
materials are not solid wastes or are 
conditionally exempt from regulation. 
Respondents in actions to enforce 
regulations implementing Subtitle C of 
RCRA who raise a claim that a certain 
material is not a solid waste. or is 
conditionally exempt from regulation, 
must demonstrate that there is a known 
market or disposition for the material, 
and that they meet the terms of the 
exclusion or exemption. In doing so, 
they must provide appropriate 
documentation (such as contracts 
showing that a second person uses the 
material as an ingredient in a production 
.process) to demonstrate that the 
material is not a waste, or is exempt 
from regulation. In addition, owners or 
operators of facilities claiming that they 
actually are recycling materials must 
show that they have the necessary 
equipment to do so. 

12. Section 261.3 is amended by 
revising paragraph (c)(2) to read as 
follows: 

§ 261.3 Definition or Hazardou• Wa1te. 

(c) • 
(2) Any solid waste generated from 

the treatment, storage, or disposal of a 
hazardous waste, including any sludge, 
spill residue, ash, emission control dust, 
or leachate (but not including 
precipitation run-off), is a hazardous 
waste. (However, materials that are 
reclaimed from solid wastes and that 
are used beneficially are not solid 
wastes and hence are not hazardous 
wastes under this provision unless the 
reclaimed material is burned for energy 
recovery or used in a manner ' 
constituting disposal.) 

13. Section 261.4 is revised by adding 
paragraphs (a)(6) and (a)(7) to read as 
follows: 
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§ 261.4 Exclusions. 
(a) • • • 

(6) Black liquor that Is reclaimed in a 
Kraft pulping liquor recovery furnace 
and then reused in the Kraft paper 
process, unless it is accumulated 
speculatively as defined in I 261.1(c) of 
this Chapter; 

(7) Spent sulfuric acid used to produce 
virgin sulfuric acid, unless it is 
accumulated speculatively as defined in 
§261.l{c) of this Chapter. 

• 
14. Section 261.5 is amendtld by 

revising paragraph {c) to read as 
follows: 

§ 261.5 Special tequlrementalor 
haDrdoue waste generated by small 
quantity generators. 

• 
(c) Hazardous waste that is recycled 

and that is excluded from regulation 
under U 261.6 (a)(2)(il.i) and (v), (a)(3), 
or 266.36 is not included in the quantity 
determinations of this section and is not 
subject to any requirements of this 
section. Hazardous waste that is subject 
to the requirements of §1261.6 (b) and 
(c) and Subparts C and D of Part 266 is 
included in the quantity determination 
of this section and is subject to the 
requirements of this section. 

• • 
15. Section 261.6 Is revised to read as 

follows 

f 261.1 Requirement: lor recyclable 
matertala. 

(a)(t) Hazardous wastes that are 
recycled are subject to lhe requirements 
for generators, transporters, and storage 
facilities of paragraphs (b) and (c) of Ibis 
section, except for the materials listed in 
paragraphs (a)(2) and (a)(3) of this 
section. Hazardous wastes that are 
recycled will be known as "recyclable 
materials." 

(2) The foltowing recyclable materials 
are not subject to the requirements of 
this section but are regulated under 
Subparts C lhrough G of Part 266 of this 
Chapter and all applicable provisions in 
Parts 270 and 124 of this Chapter: 

(i) Recyclable materials used in a 
manner constituting disposal (Subpart 
C); 

lii) Hazardous wastes burned for 
energy recovery in boilers and industrial 
furnaces that are not regulated under 
Subpart 0 of Part 264 or 265 of this 
Chapter (Subpart D); 

[iii) (Reserved for used oil]; 
(iv) Recyclable materials from which 

precious metals are reclaimed (Subpart 
F); 

(v) Spent lead-acid batteries that are 
being reolaimed (Subpart G]. 

(3) The following recyclable materials 
are not subject to regulation under Parts 
262 through 266 or Parts 270 or 124 of 
this Chapter, and are not subject to the 
notification requirements of Section 3010 
ofRCRA: 

(i) Industrial ethylalcohollhat is 
reclaimed; 

(ii) Used batteries (or used battery 
cells) returned to a battery manufacturer 
for regeneration: 

(iii) Used oillhat exhibits one or more 
of the characteristics of hazardous 
waste; or 

(iv) Scrap metal. 
(b) Generators and transporters of 

recyclable materials are subject to the 
applicable requirements of Parts 262 and 
263 of this Chapter and the notification 
requirements under Section 3010 of 
RCRA, except as provided in paragraph 
(a) of this section. 

(c](t) Owners or operators of facilities 
that store recyclable materials are 
regulated under all applicable 
provisions of Subparts A through L of 
Parts 264 and 265 and Parts 270 and 124 
of this Chapter and the notification 
requirement under Section 3010 of . 
RCRA, except as provided in paragraph 
(a) of this section. 

(2) Owners or operators of facilities 
· that recycle recyclable materials 
without storing them before lhey are 
recycled are subject to the following 
requirements, except as provided in 
paragraph [a) of Ibis section: 

(i) Notification requirements under 
section 3010 of RCRA; 

(ii) Sections 265.71 and 265.72 (dealing 
with the use of lhe manifest and 
manifest discrepancies) of this Chapter. 

16. Section 261.31 is amended by 
revising the hazardous waste listings 
F007, FOOB, F009,F010,F011,andF012to 
read as follows: 

§261.31 Hazardous waste from non­
specific source .. 

lndus1ry and 
EPA 

llsW~ 
wuteNo. 

G~ 

HIIZ8rdouewute 

Foo7... .... - .. 5pen1 cyanlcN p1e11ng balh 1101u- lR. n 
Ilona lrom electroplating -· ·-· F008 ••.• -... PlaUng beth residue~ from the (R, n 

, bo1lom of plating belha .ltom 
elel:lroplating opet011ona -., 
cylrilee are used 1n the proc--· Fooe............ Spent llrippino and c~ean~no balh !R. n 
so~ from elec;lroptating op-

eraliono -· cyanldee are 
usedlnllle~. 

FOIO ............ Ouenct>lng beth r- from oil (f!, n 
belha lrom melal heat treating 

opeoaliOne -· cyanldee are 
used in lhe procesa. 

Industry and 
EPA 

hezardoue 
W8818No. 

Hazardous waste Hazard 
code 

FO 11 ............ Spent cyanide IIOiuUons lrom sail (R, n 
bo!/1 pot cfeontng trom r11e!al 
heal treaUng operations. 

F012 ............ ~ing waste water lreatmenl {T) 

• 

aludgel from melal heat !reeling 
opeoations whenl cyanldaa aro 
used in 1118 procooa. 

17. Section 261.33 is amended by 
revising the introductory text to read as 
follows: 

f 261.33 Discarded commercial chemical 
products, oH·epecltlcatlon species, 
container residues, and aplll residues 
thereof. 

The following materials or items are 
hazardous wastes when they are 
discarded or intended to be discarded 
as described in § 261.2(a)(2)(i), ~hen 
they are burned for purposes of energy 
recovery in lieu of their original 
intended use, when they are used to 
produce fuels in lieu of their original 
Intended use, when they are applied to 
the land in lieu of their original intended 
use, or when they are contained In 
products that are applied to the land in 
lieu of their original intended use. 

PART26~STANDARDSFOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES 

18. The auth~rity citation for Part 264 
reads as follows: 

Authority. Secs. 1006, 2002{a), 3004, and 
3005 of the Solid Waste Disposal Act. a8 
amended by the Resource Conservation and 
Recovery Act of 1976, a9 amended {42 U.S.C. 
6905, 6912(a), 6924, and 6925). 

19. In I 264.1, paragraph (g)(2) is 
revised to read as follows: 

f 264.1 Purpose, scope, and applicability. 

(g) ••• 

[2) The owner or operator of a facility 
managing recyclable materials 
described in I 261.6(a) (2) and (3) of this 
Chapter (except to the extent that 
requirements of this Part are referred to 
in S1.1bparts C, D, F, or G of Part 266 of 
this Chapter). · 

• 
20. Section 264.340(a) is revised to 

read aa follows: 

§ 264.340 Applicability. 

(a) The regulations in this ~ubp.art 
apply to owners or operators of facilities 
that incinerate hazardous waste, except 
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as § 264.1 provides otherwise. The 
following facility owners or operators 
are considered to incinerate hazardous 
waste: 

(1) Owners or operators of haz&rdous 
waste incinerators (as defined in 
§ 260.10 of this Chapter); and 

(2) Owners or operators who bum 
hazardous waste in boilers or in 
industrial furnaces in order to destroy 
the wastes. 

PART 265-INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE AND 
DISPOSAL FACILITIES 

21. The authority citation for Part 265 
reads as follows: 

Authority: Sees. 1006, 2002[o), 3004, and 
3005 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended (42 U.S.C. 
69:15, tl921(a). 6924, and 6925}. 

22. In § 265.1, paragraph (c)(6) is 
revised to read as follows: 

§ 265.1 Pl..lrpose, Scope, and Applicability. 

(c) • 
(6) The owner and opers.tm· of a 

facility managing recyclable materials 
dEs::ribed in § 261.6 (a) (<:)and [3) af ihis 
Chapter (except to the extent that 
requirements of this Part are referred to 
in Subparts C, D, F, or G of P<:.rl 256 of 
this Ch~pter). 

Z3. Section 265.340(a) is revisP.cl to 
read as follow3: 

§ :<'55.Z40 Appllcallllity. 
· (a) The regulations in this Subpt:rt 

1:0p:_1ly to owners or oparators of fadlities 
th~t incinerllte hazardous waste, except 
as § 264.1 provides otherwise. The 
following facility owners or operators 
are considered to incimm.:.te hazardous 
waste: 

(1) Owners or opera lora of hazarltOU1 
waate incinerators (as defined in 
§ 260.10 of this Chapter); and 

(Z) Owners or operators who bum 
hazardous wastes in Loilers or in 
ir..duslrial furnaces in order to d~stroy 
the wastes. 

24. Section 265.370 is revised to read 
as follows: 

§ :.1!65.370 Other thermal treatment 
The regulations in this Subpart apply 

to owners or operators of facilities that 
thermally treat hazardous waste in 
devices other than enclosed devices 
using controlled flame combustion, 
except as § 265.1 provides otherwise. 

Thermal treatment in enclosed devices 
using controlled flame combustion is 
subject to the requirements of Subpart 0 
if the unit is an incinerator. 

25. Part 266 is added to read as 
follows: 

PART 266-STANDARDS FOR THE 
MANAGEMENT OF SPECIFIC 
HAZARDOUS WASTES AND SPECIFIC 
TYPES OF HAZARDOUS WASTE 
MANAGEMENT FACILITIES 

Subparta A-B-fReserved] 

Subpart C-Recyclable Materials Used In a 
PJianner Constituting Disposal 

Sec. 
26fl.20 Applicability. 
266.21 Standards .1pplicable to generators 

und transporters of materials used In a 
murmer that constitute disposal. 

260.22 Standards applicable to Blorers of 
materials that are to be used in a manner 
that constitutes disposal who are not the 
ultimate users. 

266.23 Standards applicable to users of 
materials that are used in a manner that 
constitutes disposal. 

Subpart D-Hazardoua Waste Burned for 
Energy Recovery 
za0.30 Applicobilily. 
?.5e.S:I. Prohibilion3. [Reserved] 
268.32 Standards applicable to generators of 

h.!zordous waste fuel. 
2fl6.33 Standards applicable to trnnsporters 

.of l::azardous waste fuel. 
?.G6.34 Standai'ds applicable to marketers of 

hazardous WL:sle fuel. 
2u0.35 Standards applicable to bu;:ners of 
· h'lzardoue W1!1ie fuel. 
2o6.::a Co;tditional exemptio:t for spent 

materials ond byproducts exhibiting a 
<.haructcri&tic of h:n:ardoua waste. 

Subpart E-1.Res!!1Yed) 

Subpart F-~ec:yci:Jble Ma!erlals Utilized 
for Precl;:,~~s Pl. eta I Recovery 
26EJ.n f-..pplicabilily &.nd requirements. 

Subpart G-Spen! Lead-acid Batteries 
Being iier~~~rr:C'd 

2e6.a<J .Applic:abllity and requirements. 
Authority: Sec. 1006. 2002(a). and 3004 of 

the Solid Waste Oiaposal Act, as amended by 
the Resource Conservation and Recovery Act 
of1!176, as amended (42 U.S.C. 6905, 691Z(a), 
and 6924). 

Subparts A-B-[Reserved] 

Subpart C-Recyclable Materials Used 
In a Manner Constituting Disposal 

§ 266.20 Applicability. 
(B) The regulations of this Subpart 

apply to recyclable l_llaterials that are 
applied to or placed on the land: 

(1) without mixing with any other 
substance(s); or 

(2) after mixing with any other 
substance(s), unless the recyclable 

material undergoes a chemical reaction 
so as to become inseparable from the 
other substance(s) by physical means; or 

(3) after combination with any other 
substance(s) if the resulting combined 
material is not produced for the general 
public's use. These materials will be 
referred to throughout this Subpart as 
"materials used in a manner that 
constitutes disposal." 

(b) Prod11cts produced for the general 
public's use that are used in a manner 
that constitutes disposal and that 
contain recyclable materials are not 
presently subject to regulation if the 
recyclable materials have undergone a 
chemical reaction in the course of 
producing the product so us to become 
inseparable by physical means. 
Commercial fertilizers that are produced 
for the general public's use that contain 
recyclable materials also are not 
presently subject to regulation. 

§ 266.21 Standards applicable to 
generators and tran..,ortera of materials 
used In 1 manner that constitute disposal. 

Generators and transporters of 
materials that are used in a manner that 
constitutes disposal are eubject to the 
applicable requirements of Parts 262 and 
263 of this chapter, and the notification 
requirement under Section 3010 of 
RCRA. 

§ 266.22 St.lndarda applicable to storera 
of materials that are to be used In a manner 
that constitutes disposal who are not tha 
ultimate users. 

Q..,., ners or operators of facilities that 
otore recyduble materials that are to be 
used in o manner that conatitutcs 
disposal, but v:ho are not the ultimate 
users of the materials, are regulated 
under sll applicable provisions of 
Subparts A through L of Parts 264 and 
265 and Parts 270 and 124 of this chapter 
and the notification requirement under 
Section 3010 of RCRA. ' 

§ 266.23 Standards sppllcahle to users of 
materials that are used In s manner that 
constitutes disposal. 

Owners or operators of facilities that 
use recyclable materials in a manner 
that constitutes disposal are regulated 
under oil applicable provisions of 
Subparts A through N of Parts 264 and 
263 and Parts 270 and 124 of this chapter 
and the notification requirement under 
Section 3010 of RCRA. (These 
requirements do not apply to products 
which contain these recyclable 
materials under the provisions of 
§ 266.20(b) or this chapter.) 

HeinOnline -- so Fed. Reg. 666 1985 



Federal Register I Vol. 50, No.· 3 I Friday, January 4, 1985 I Rules and Regulations 667 

Subpart D-Hazardous Waste Burned 
tor Energy Recovery 

§ 266.30 Applicability. 
(a) The regulations of this Subpart 

apply to hazardous wastes that are 
burned for energy recovery in any boiler 
or industrial furnace that is not 
regula ted under Subpart 0 of Part 264 or 
265 of this chapter, except as provided 
by paragraph (b) of this section. Such 
hazardous wastes burned for energy 
recovery are termed "hazardous waste 
fuel". However, hazardous waste fuels 
produced from hazardous waste by 
blending or other treatment by a person 
who neither generated the waste nor 
burns the fuel are not subject to 
regulation at the present time. 

(b) The following hazardous wastes 
are not regulated under this subpart: 

(1) Used oil burned for energy 
recovery that is also a hazardous waste 
solely because it exhibits a 
characteristic of hazardous waste 
identified in Subpart C of Part 261 of this 
chapter. Such used oil is subject to 
regulation under Subpart E of Part 266 
rather than this subpart; and 

(2) Hazardous wastes that are exempt 
from regulation under the provisions of 
§ 261.4 of this Chapter and hazardous 
wastes that are subject to the special 
requirements for small quantity 
generators under the provisions of 
§ 261.5 of this ChaJlter. 

§ 266.31 Prohibitions. [Reserved) 

§ 266.32 Standards applicable to 
generatora of hazardous waste fuel. 

(a) Generators of hazardous waste 
fuel are subject to the requirements of 
Part 262 of this chapter except that 
§ 266.36 exempts certain spent materials 
and by-products from these provisions; 

(b) Generators who are marketers also 
must cornply with § 266.34; 

(c) Generators who are burners also 
must comply with I 266.35. 

§ 266.33 Standards applicable to 
transporters of hazardous waste fuel. 

(a) Transporters ofhazardous waste 
fuel from generator to marketer, or from 
a generator to a burner are subject to 
the requirements of Part 263 of this 
Chapter, except that § 266.36 exempts 
certain spent materials and by-products 
from these provisions. 

(b) Transporters of hazardous waste 
fuel from marketers to burners are not 
presently subject to regulation. 

§ 266.34 Standard• applicable to 
marketer• of hazardoue waete fuel. 

Persons who market hazardous waste 
fuel are called "marketers". Marketers 
include gP.nerators who market . 
hazardous waste fuel directly to a 

burner, and persons who receive 
hazardous waste from generators and 
produce, process, or blend hazardous 
waste fuel from these hazardous wastes. 
Persons who distribute but do not 
process or blend hazardous waste fuel 
are also marketers, but are not presently 
subject to regulation. Marketers (other 
than distributors) are subject to the 
following requirements: Prohibitions: 

(a)-(b) [Reserved] 
(c) Storage. (1) Marketers who are 

generators are subject to the 
requirements of§ 262.34 of this chapter, 
or to Subparts A through L of Parts 264 
and 265 and Parts 270 and 124 of this 
chapter, except as provided by § 266:36 
of this Subpart for certain spent · 
materials and by-products; 

(2) Marketers who receive hazardous 
wastes from generators, and produce, 
process, or blend hazardous waste fuel 
from these hazardous wastes, are 
subject to 'regulation under all 
applicable provisions of Subparts A 
through L of Parts 264 and 265 and Parts 
270 and 124 of this chapter, except as 
provided by § 266.36 of this subpart for 
certain spent materials and by-products. 

1266.35 Standarde applicable to burners 
of hazardoua waete fuel. 

(a) [Reserved] 
(b) Notification. [Reserved] 
(c) Burners that store hazardous waste 

fuel prior to burning are subj~ct to the 
requirements of § 262.34 of this chapter, 
or to all applicable requirements in 
Subparts A through L of Part 264 or Part 
265 of this chapter with respect to such 
storage, except as provided by § 266.36 
of this subpart for certain spent 
materials and by-products. 

§ 266.36 Conditional exemption for apent 
materlala "nd by-products exhibiting a 
characterletlc or hazardoua w"ste. 

(a) Except as·provided In paragraph 
(b), hazardous waste fuels that are spent 
materials and by-products and that are 
hazardous only because they exhibit a 
characteristic of hazardous waste are 
not subject to the noli fica lion 
requirements of Section 3010 of RCRA, 
the generator, transporter, or storage 
requirements of Parto 262 through 265, 
270 and 124 of this chapter. 

(b) This exemption does not apply 
when the spent material or by-product is 
stored in a surface impoundment prior 
to burning. 

Subpart E-[Reserved] 

Subpart F-Recyclable Materials 
Utilized tor Precious Metal Recovery 

§ 266.70 Applicability and requirements. 
(a) The regulations of this subpart 

apply to recyclable materials that are 

reclaimed to recover .economically 
significant amounts of gold, silver, 
platinum, paladium, irridium, osmium, 
rhodium, ruthenium, or any combination 
of these. 

(b) Persons who generate, transport, 
or store recyclable materials that are 
regulated under this Subpart are subject 
to the following requirements: 

(1) Notification requirements under 
Section 3010 of RCRA; 

(2] Subpart B of Part 262 (for 
generators), §§ 263.20 and 263.21 [for 
transporters), and §I 265.71 and 265.72 
(for persons who store) of this chapter: 

(c) Persons who store recycled 
materials that are regulated under this 
Subpart must keep the following records 
to document that they are not 
accumulating these materials 
speculatively (as defined in § 261.1(c) of 
this chapter); 

(i) Records showing the volume of 
these materials stored at the beginning 
of the calendar year; 

(ii) The amount of these materials 
generated or received during the 
calendar year; and · 

(iii) the amount of materials remaining 
at the end of the calendar year. 

(d) Recyclable materials that are 
regulated under this Subpart that are 
accumulated speculatively (as defined 
in § 261.1(c) of this chapter) are subject 
to all applicable provisions of Parts 262 
through 265, 270 and 124 of this chapter. 

Subpart G-Spent Lead-Acid Batteries 
Being Reclaimed 

§ 266.30 Applicability and requlrementL 

(a) The regulations of this Subpart 
apply to persons who reclaim spent 
lead-acid batteries that are recyclable 
materials ("spent batteries"). Persons 
who generate, transport, or collect spent 
batteries, or who store spent batteries 
but do not reclaim them are not subject 
to regulation under Parts 262 through 266 
or Parts 270 or 124 of this Chapter, and 
also are not subject to the requirements 
of Section 3010 of RCRA. 

(b) Owners or operators of facilities 
that store spent batteries before 
reclaiming them are subject to the 
following requirements. 

(1) Notification requirements under 
Section 3010 of RCRA; 

(2) All applicable provisions in 
Subpartp A, B (but not I 264.13 (waste 
analysis)), C, D, E (but not § 264.71 or 
I 264.72 (dealing with the use ~;Jf the 
manifest and manifest discrepancies)), 
and F through L of Part 264 of this 
chapter; 

(3) All applicable provisions in 
Subparts A, B (but not § 265.13 (waste 
analysis)), C, D, E (but not §265.71 and 
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1265.72 (dealing with use of the 
manifest and manifest discrepancies)), 
and P through L of Part 265 of this 
chapter; 

(4) All applicable provisions ln Parts 
270 and 124 of this chapter. 

[FR Doc. 85-3 Filed 1+65; 8:45am] 
IIIWIICI COOE ...._10-11 
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) 

Ross Bunnell 
Connecticut Department of Environmental Protection 
Bureau of Waste Management 
Engineering and Enforcement Division 
79 Elm Street 
Hartford, CT 06106-5127 

Dear Mr. Bunnell: 

Thank your for your telephone inquiry regarding regulation of spent granulated 
activated carbon and ion exchange columns under the Resource Conservation and 
Recovery Act (RCRA) hazardous waste management regulations. In conversations with 
Ms. Kristina Meson on May 18, 1998 and with Mr. Javier Garcia on June 1, 1998; you 
asked about the regulatory status of these filtering devices after being spent by filtering 
rinse water from a printed circuit board manufacturing metal finishing process. You · 
referenced an earlier U.S. Environmental Protection Agency letter from David Bussard, 
Director of the Characterization and Assessment Division, to Mr. Greg Weisjahn (dated 
July 21, 1994). This letter is enclosed. 

Your specific questions are answered below. 

(1) Can the ion exchange filter, when spent and remove<:! for reclamation, be 
considered a sludge (and therefore unregulated as a characteristic sludge being 
reclaimed under 40 CFR 261.2(c)(3))? · 

The regulatory definition of sludge is "any solid, semisolid, or liquid waste 
generated from a municipal, commercial or industrial waste water treatment 
plant, water supply treatment plant, or air pollution control facility, exclusive of 
the treated effluent from a waste water treatment plant" (40 CFR 260.10). Based 
on this definition and on your description of the use of the devices, the filter 
elements, while meeting the definition of "spent material," also meet the 
definition of "sludge." However, because the term "sludge" is a more narrow 
definition, the agency has consistently considered such "spent" filters to be 
sludges. (See, for example, the enclosed July 21, 1994letter from D. Bussard to G. 
Weisjahn.) 

Further, if the filters are used within the electroplating process, the spent filters 
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may be considered F006 (a listed hazardous waste). If the spent filters do not 
meet the definition of F006, the generator must determine if they exhibit a 
characteristic. 

(2) Must the effluent be discharged in order for the spent filters to be considered 
sludge? 

No. The fate of the effluent processed by the subject filters does not affect the -
status of the spent filters. The effluent can be returned to the process or it can be 
passed on to other prqcesses without affecting characterization of the spent filters 
as sludge. See the enclosed July 21, 1994letter from D. Bussard to G. Weisjahn 

1 for more discussion of this point. 
0 

(3) Must the waste water treatment unit be subject to some Clean Water Act 
(CW A) requirements in order for the spent filters to be characterized as a sludge? 

No. There is a definition of waste water treatment unit in 40 CFR 260.10 that 
refers to regulation under the CW A. However, the definition of sludge in 40 CFR 
260.10 does not refer to such regulation. 

(4) How does the definition of sludge relate to the waste water treatment unit 
(WWTU) exemption? 

0 

40 CFR 264.1(g)(6) exempts WWTUs (as defined in 40 CFR 260.10) t.l,.at meet 
certain criteria from the Part 264 permitting standards for owners and operators 
of hazardous waste treatment, storage, and disposal facilities. (There is a similar 
exclusion in 40 CFR 265.l(c)(10) for interim status facilities.) The definitions of 
sludge and WWTU address two different issues (the regulatory status of a 
material, and of a unit, respectively) and are not necessarily related. Of course, a 
sludge may be generated in a WWTU, but the criteria for each definition are 
different. If the waste water treatment facility described in your example does 
not meet the definition in 40 CFR 260.10 or it does not meet the criteria in 40 CFR 
264.1(g)(6), then it is not exempt under this provision. -

I hope you find this information helpful. Thank you for your interest in the solid 
and hazardous waste regulations. If you need further information, you may contact 
Javier Garcia of my staff at (703) 308-2628. 

Sincerely, 
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Enclosure 
cc: Javier Garcia (MC 5304W) 

David Bussard 
Director 
Hazardous Waste Identification Division 
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9443.1987(16) 

AUG 131987 

Mr. Martin Lueck 
Material Engineer 
Nelson Division 
Exhaust and Filtration Systems 
Highway 51 West, P.O. Box 428 
Stoughton, WI 53589 

Dear Mr. Lueck: 

This is i1;t response to your July 13, 1987, letter requesting 
an interpretation of whether and how the EPA hazardous waste reg­
ulations apply to vehicle filters contaminated with pesticides. 
For the use you describe, i.e., in farm equipment, it would seem 
most likely that the filters would become contaminated with pest­
icides via contact with ambient air near application areas. As 
such, the filters do not really contain waste pesticide. Rather, 
the spent filters are themselves a waste that may contain pesticide 
ingredients as constituents. The generator of any waste must deter­
mine whether his waste is hazardous waste, and if it is, must com­
ply with applicable regulations. Most likely, these fiters would 
only be hazardous if they exhibit the characteristic of E.P. 
toxicity. (See 40 CFR §261.24. I have photocopied and enclosed 
the relevant pages of the regulations for your information.) 

You should also note that generators of less than 100 kilo-
grams (about 220 lbs.) of hazardous waste per month are condition­
ally exempt from regulation. (See 40 CFR §261.5.) Many farms, 
if the filters are hazardous waste at all, may be eligible for 
this conditional exemption. You might advise customers to deter­
mine the amount of hazardous waste· they generate each month inclu­
ding the filters in the amount. If the farmer's monthly total is 
below 100 kilograms, the waste may be sent to a municipal landfill. 
H the total exceeds 100 kilograms, the farmer may then want to 
have the filters analyzed to determine if they exhibit E.P. tox-
icity. 
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If you have further questions in this area, contact Mike 
Petruska of my staff at (202) 475-6676. 

Sincerely, 

Original Document signed 

Marcia E. Williams, Director 
Office of Solid Waste 

Enclosures 

( 
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9444.1984(05) 

RCRA/SUPERFUND HOTLINE SUMMARY 

APRIL84 

2. The dry cleaning industry use carbon filters to filter the solvent. 
perchloroethylene. Are the resulting carbon filters which contain 
spent perchloroethylene viewed as hazardous waste? 

The filters are viewed as F002. and the weight of the filter is counted 
toward the small quantity generator (SQG) limit of 1000 kg. These 
filters are typically generated by the dry cleaning industry and may 
contain up to one gallon of perchloroethylene. 

Source: Alan Corson 
Research: Denise Wright 
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9444.1988(13) 

JUL281988 

Mr. T. Wayne Vickers 
V.P., Marketing and Sales 
Columbus Industries, Inc. 
P.O. Box257 
Ashville, Ohio 43103-0257 

Dear Mr. Vickers: 

I am responding to your letter dated June 27,1988, in which 
you requested information regarding the disposal of paint filters 
and our opinion on the veracity of an advertisement for paint spray 
booth filters. Specifically, your questions deal with an 
advertisement for a styrofoam paint spray booth filter appearing in 
the April, 1988 issue of FINISHER'S MANAGEMENT magazine. 

We can not comment on the veracity of the advertisement, but we 
can offer some information regarding the disposal and hazardous 
waste classification of related wastes. 

Used paint filters are not a RCRA listed hazardous waste (i.e., 
not listed in 40 CFR 261.31-33). However, they may be 
characteristically hazardous if they exhibit any of the four 
hazardous waste characteristics (ignitability, corrosivity, 
reactivity, or extraction procedure (EP) toxicity- see 40 CFR 
261.21-24). 

The advertisement claims that the filter is soluble in paint 
thinner for easy disposal. If the thinner is one or more of the 
solvents covered by the EPA hazardous waste listings, F001-F005, and 
the thinner has been used for its solvent properties (i.e., to 
solubilize or mobilize another material such as in a cleaning 
operation or in dissolving the paint filter), then the resultant 
~olution of the paint filter and the thinner will become a listed 
hazardous waste on disposal. 

I hope this information will be useful to you. 

Sincerely, 

Devereaux Barnes, Director 
Characterization and Assessment Division 
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9444.1988(03) 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

FEB 111988 

~r.A.J.llebnze 

AJII Environmental Consulting, Inc. 
843 Claymont Drive 
Ballwin, MO 63011 

' 

Dear ~. llebnze: 

This is in response to your November 7, 1987, letter to 
~ichael Petruska concerning the regulatory status of spent pipeline 
filter cartridges. The status of the cartridges depends on whether 
the solvents that pass through the filters meet one of the listing 
descriptions at 40 CFR Part 261, Subpart D. 

If the solvent in question has been used and otherwise meets 
one of the "F" listings in Section 261.31, then the filters are 
hazardous waste under the "derived from" rule in Section 
261.3(c)(2)(i). The filters would be hazardous waste unless a 
delisting is granted by EPA under Section 260.22. 

If the solvent contained in the filter is a discarded commer-
cial chemical product listed in Section 261.33(e) and (f), then the 
filters are contaminated with, or contain, a hazardous waste and 
must be handled as hazardous waste until it no longer contains the 
hazardous constituent. 

From the information you have provided, it appears that your 
client has filters in both categories. As such, the filters are 
subject to the regulations at 40 CFR Part 261-268, Part 270, and 
the notification requirements of RCRA Section 3010. 

If you have further questions, please continue to deal with 
Michael Petruska at (202) 475-8551. · 

Sincerely, 

Original Document signed 

Marcia E. Williams 
Director, 
Office of Solid Waste 
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9444.1982(01) 

PAINT FILTER WASTE 

Regulation of Paint Filters 

David Friedman, Manager 
Waste Analysis Program (WH-565B) 

Chet McLaughlin, Chief 
State Programs Section (Region VII) 

Recently you indicated that the States of Iowa and Kansas 
have raised questions concerning the regulation of paint 
filters removed from spray booths. The questions revolve 
around how we regulate those filters which are hazardous 
wastes when removed from the spray booth but not after immersion 
in water. 

I will try to answer the specific questions raised in 
your memo (a copy of which is attached). 

1. In calculating the quantity of hazardous waste 
generated, it is the weight of spent filters (including 
occluded paint) that is used. Generators are responsible 
for evaluating their waste to determine whether it is a 
hazardous waste or not. If necessary they may have to test 
their waste to make such an evaluation. However, many times 
testing is not required. The necessary evaluation can be 
made on the basis of engineering calculations. If the water 
fails the EP toxicity test it is also a hazardous waste and 
its weight would be added to that of the filters. 

2. Waste paint filters are handled the same as any 
other hazardous waste relative to the small generator exemption. 

3. I am not sure why this particular waste needs special 
treatment in the hazardous waste system other than perhaps 
for a streamlined system of obtaining treatment permits for · 
the hazardous mitigation operation (the 55 gallon drum filled 
with water). Except in the case of the EP Toxic waters, the 
immersed filters are not hazardous wastes and can be placed 
in a sanitary landfill at will, whether the generator is a 
large or small generator. 
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I hope I have answered your questions. H not give me a 
call at 8-755-9187 (382-4806 after September 30). 

Enclosure 

cc: Lehman 
Lindsey 
Corson 
Straus 
Hotline 

WH-565B:DFRIEDMAN:pes:x59187:9-15-82 DISK PS-57-15 

Enclosure 
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MEMORANDUM 

DATE: August 19,1982 

SUBJECT: Regulation of Paint Filters 

FROM: Chet McLaughlin, Chief 
State Programs Section 

TO: Allan Corson, (WH-565) 
Chief Waste Characterization Branch 

The State of Kansas and Iowa have raised a series of problems with 
the regulation of pain filters from_ pray booths especially those 
generated infrequently and in small numbers. When these filters 
are removed, they can be subject to self ignition and are usually 
treated by immediately immersing them in water. Typically these 
individual filters are then transporter to a nearby sanitary 
landfill and immediately buried to prevent auto ignition. This 
produces the potential for the container, water, filter and waste 
to become hazardous waste subject to handling as such. 

The alternative is to allow the filter to ignite and bum 
releasing small quantities of potentially hazardous air 
contaminants and handling of the ash a appropriate. 

The questions raised by the states on this subject are several: 

1. Do they consider the weight of the paint or paint and filter 
for the generation quantity? Does the container and water have to 
be tested before it can be disposed? If the water fails the EP 
toxicity test must it be handled as a hazardous waste? 

2. Do they have to require the handling of filters as a 
hazardous waste at firms where other wastes achieve the 1000 
kg./mo level and allow the others to be treated as small quantity 
generators able to use sanitary landfills? 

3. Assuming the petition route is not appropriate, the use of 
enforcement discretion is apparently the only available mechanism 
to allow the states to assume equal treatment and safe handling of 
this particular wastes? Are others under consideration? 

4. Can they anticipate any regulation interpretation memorandum 

R011024 



on this related subjects in the next several months? 
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